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JOHN MITCHELL AND OTHERS vs. JULIUS HoOTCHKISS.

The statute (Gen. Statutes, tit. 17, ch. 1, secs. 17, 18,) provides that, in the case
of every corporation, certificates showing its condition shall be filed annually
by the president and secretary with the town clerk, and that in case of neg-
lect those officers shall be liable for all the debts of the corporation contracted
during the period of such neglect. Held that the statute is a penal one, and
that the liability thus imposed is of the nature of a penalty and not of a debt,
and that therefore an action brought upon such a liability does not survive the
death of the officer thus liable.

ACTION ON THE CASE, under the statute (Gen. Statutes,
p. 280, sec. 18,) to recover of the defendant, president of a
joint stock corporation, a debt due from the corporation;
brought to the Court of Common Pleas of New London
County.

The declaration alleged that the defendant, on the first day
of July, 1875, was and ever since had been the president of
the Star Tool Company, a joint stock corporation organized
under the laws of this state and located in the town of Mid-
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Mitchell v. Hotchkiss.

dletown in this state; that by.the statutes of this state it
became and was hLis duty as such ptesident annually on or
before the 15th day of August or of February next following
said 1st day of July, 1875, to lodge with the town clerk of
said town a eertificate signed and sworn to by him as presi-
dent and by the secretary of the corporation, showing the
condition of the affairs of the corporation as near as the
same could be ascertained on the first day of July or January
next preeceding, giving the amount of its eapital stock paid
in in cash and in other stock separately, the cash value of
its real estate, the name and number of shares of each stock-
holder, the amount of its debts, and the cash value of its
personal estate and of its credits; that the defendant had,
from said first day of July, 1875, till the date of the writ
(May 19, 18717,) intentionally neglected to lodge such a cer-
tificate with the town clerk of said town, and that none had
been so filed; that said corporation on the 20th day of Sep-
tember, 1876, and during said period, contracted with the.
plaintiffs to pay and promised to pay them for value received
the sum of three hundred and seventeen dollars, by its prom-
issory note bearing date that day, payable to the order of the
plaintiffs two months after its date; which note had never
been paid by said corporation though duly demanded; and
that by reason thereof, and by virtue of the statute in such
case provided, the dcfendant had become and was liable to
pay to the plaintiffs the amount due by said note, which he
had refused to do, though often requested.

The suit was brought to the August term of the court in
1877. While it was pending the defendant died, and the
plaintifis cited in his executors, who appeared and pleaded in
abatement that the action was for a personal act of wrong on
the part of the said Hotchkiss in intentionally neglecting, as
president of said corporation, to file with the town clerk the
certificate required by law, by which he became liable to pay
the debt of the plaintiffs, and that the action therefore abated
by his death and could not be revived against his executors.
Teo this plee the plaintiffs demurred.

The court (Mather, J.,) held the plea safficient and ren-
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dered judgment for the defendants. The plaintiffs brought
the record before this court by a motion in error.

8. Lucaa, for the plaintiffa.

When persons associate for the transaction of business,
all are liable for the debts contracted in the prosecution of
that business, unless by statute law they are exempt from
personal liability. Hence when doing business as fnembers
of a corporation, the question whether they are excmpt or
not depends upon the terms of the charter of such corpora-
tion. By the laws of this state relating to joint stock cor-
porations, which are the corporations’ charter, while the
stockhalders are exempt from liability when they have paid
for their stock in full and abstain from withdrawing any of
the capital, still the law does not exempt the officers of such
a corporation from the common law personal liability, unless
they perform all the duties by law required of them. Gen,
Btatutes, p. 314, sec. 8.

Could any one question the liability of an executor of a
deceased stockholder, to pay the debts of the corporation to
the amount of the capital stock so impraperly withdrawn,
whether intentionally or not on the part of the testator?
Still such a liability would not depend upon the fact that
property had been received by the testator, but upon the fact
that the law under which the testator and others, as stock-
holders of 8 corporation, had been doing business, provided
that conditionally a limited personal liability should exist.

The same principle underlies and governs each case; that
is to say, to avoid personal liability, officers and stockholders
must comply with the provisions of the law which condition-
ally exempts them therefrom, and permits them as eorpora-
tors to do business. The claim of the defendants that the
statute is penal in its character, while true in a certain seuse,
is not true as contended for by them. The liability of an
officer who has omitted to perform his duty dees not relieve
the corporation of its liability to the crediter. It gives the
ereditor an additional remedy, that is, additional security for
his demand; and he can elect which of the remedies he will
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pursue. Primarily as between the corporation and the presi-
dent, however, it is the duty of the corporation to pay the
debt. If it does not, and the president is obliged to pay it,
he has a legal claim for the amount thus paid against the
corporation. Hence the payment of a debt of a corporation
by its president is not the payment of a penalty of the
amount of such debt. If a penalty the president would have
no claim against the corporation for the amount paid. If
the president was only liable in case of the insolvency of the
corporation, or if he was liable for past indebtedness, as is
a trustee by the laws of New York, the defendants’ claim
would be more plausible. But the president’s liability is not
dependent upon any such contingency, nor is he liable for
any other indebtedness than that contracted during the time
he voluntarily omits to comply with the law. The sale of
the plaintiff’s property was to the corporation, but not on its
credit exclusively, but on the faith and credit also of the
personal liability of the testator. The liability of the defend-
ants, upon which this action is grounded, is for the payment
of the debt of the corporation incurred by it, for which,
under the provisions of its charter, the testator became and
was concurrently with the company, from the inception of
the debt, personally liable. This liability voluntarily
assumed, though direct, yet is in the nature of that of a
> surety, and his remedy is that of a surety in case he is com-
pelled to pay the debt. Hence the liability of the defendants’
testator was of such a character that it survived his death,
and one for which a suit might have been brought originally
againat the present defendants. Booth v. Northrop, 27 Conn.,
825; Batley v. Bussing, 28 id., 455; Dayton v. Lynes, 30 id.,
854; Corning v. McCullough, 1 Comst., 47.

J. Halsey and S. A. Robinson, for the defendant.

It would be unjust to permit this action to survive. The
statute upon which it is based is a public act—a police reg-
lation, to prevent deception and fraud; and for this purpose
it imposes a penalty. A good government never punishes an
innocent person for the guilty act of another. If thisaction
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survives, the dead offender is not punished but his innocent
representatives. It matters not whether the penalty be dol-
lars or stripes; in neither case should the representatives
suffer it. It is dollars in this casc and our opponent there-
fore says it is a debt; but debt pre-supposes a contract,
express or implied. Of course there is no express contract;
and as clearly there can be no implied one. The rule as to
survival of actions in this state is really the common law
rule. Gen. Stat., p. 421, sec. 6. The common law rule is
that actions of tort survive only when the offending party
has gained some property by the wrongful act—as in trespass
and asportation of goods, involving a wrongful conversion
of chattels. If a testator had stolen goods and converted
them to his own use, an action might survive against his
executor to recover their value; but an action for treble
damages, under our statute in such case, would not survive.
The latter would be pure penalty, the former would be to
recover out of the hands of the executor the property that
never belonged to him or his testator and was wrongfully
detained. The line is clearly drawn by the authorities
between the torts that survive and those that do not. Wentw.
Office of Executor, 14th ed., 255; Com. Dig. Administration,
B. 15; 8 Black. Com., 302; 3 Wood. Lec., sec. 73 ; 1 Chitty Pl
(16th Am. ed.), 77; 2 Add. on Torts, 1127; 1 Wms. Saund.,
216, note 1; 2 id., 252, note 7; Holl v. Bradford, 1 Sid., 88;
Weekes v. Trussell, id., 181; Moreton v. Hopkins, 2 Keb.,
502; Hambly v. Trott, Cowp., 3T1; Powell v. Layton, 2 Bos.
& Pul. N. R,, 870; People v. Gibbs, 9 Wend., 29; Franklin
v. Low, 1 Johns., 396; Cravath v. Plympton, 13 Mass., 454;
Wilbur v. Gilmore, 21 Pick., 252; Wilder v. Aldrich, 2 R. Isl.,
518; Hanna v. Pegg, 1 Blackf., 181; U. States v. Daniel, 6
How., 11; McEvers v. Pitkin, 1 Root, 216; Booth v. North-
rop, 27 Conn., 825; Dayton v. Lynes, 30 id., 354.

An application of the principles found in the foregoing
authorities to the case at bar shows conclusively that the
causc of action is not of such a character as to survive. The
action arises, ex delicto, from a personal act of wrong of the
testator, the plea must be “not guilty” of an intentional
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neglect or refusal; from the wrongful act no benefit has
accrued to the estate of the testator; no money or property
of any kind have found their way into the assets of the tes-
tator as the direct result of the delictum. Judged by every
test which the common law proposes as to torts, this cause of
action comes within the class that die with the wrongdaer.

The fact that the statute is a penal one emphasizes our
claim. Bouvier says a penal statute is one that “inflicts a
penalty for the violation of some of its provisions;” and that
¥¢g penalty is a punishment inflicted by law—the term is
mostly applied to pecuniary punishment.” The statute in
question imposes a duty to file a certificate of a certain char-
acter, and in case of intentional neglect or refusal the offender
shall be liable to pay certain debts. Gen. Stat., p. 280,
secs. 17 and 18. He is liable because he has intentionally,
or what is the same, has wilfully neglected and refused to
perform a duty imposcd by law. The measure of the penalty
is all the debts contracted by the company during the period
of intentional neglect or refusal. The statute says the presi-
dent “shall be liable,” &c. Why liable? Because he has
committed an offense which the statute forbids. The liability
is created to punish, not a wrong to these plaintiffs, but his
contemptuous disregard of the authority of the State. No
contract relation or duty is created; to affirm that there is
would be to declare the statute unconstitutional. The legis-
lature has no power to make another man’s debt my debt,
exc¢ept upon the theory of penalty. My property cannot be
taken from me “without due process of law.” Admit the
element of penalty in this statute and the action upon it dies
with the offender; climinate the element of penalty and you
declare the statute unconstitutional.

Look at the statute for a moment for further evidence of
its penal character. The creditor’s right to recovcr is not
limited by his knowledge of the company’s insolvency, nor
by the knowledge that the certificate was absolutely false at
the time the credit was given; ncither could the delinquent
officer set up in defence that the company was perfectly
solvent and had abundance of property out of which to pay



MARCH TERM, 1880. 16

Mitchell v. Hotchkiss.

these very debts. The question is simply this: Is the presi-
dent guilty or not of a breach of the law? If he is guilty,
then he must pay this debt, as a punishment {fur the
intentional wrong.

As a further test, we see that the statute gives the delin-
quent officer no remedy over against the company for the
debt which he pays, and at common law he has no such
remedy. Andrewsv. Murray, 33 Barb., 354; Hill v. Frazier,
22 Penn. St., 320; Strong v. Sproul, 4 Daly, 828. Why?
Because the enforced payment is purely a punishment.

The authorities are abundant which pronounce similar
statutes penal. In New York, Garrison v. Howe, 1T N. York,
458; Merchants’ Bank v. Bliss, 85 id., 412; Jones v. Barlow,
62 id., 202; Bank of California v. Collins, 5 Hun, 209;
Shaler & Hall Quarry Co. v. Bliss, 34 Barb., 809; Reynolds
v. Mason, 54 How. Pr. R.,213; Bird v. Hayden,1 Rob., 388;
McHarg ~. Eastman, T id.,187. In Massachusctts, Halsey v.
McLean, 12 Allen, 438. In Ohio, Lawler v. Burt, T Ohio St.,
840; Sturgee v. Burton, 8 id., 215. In Maryland, First Nat.
Bank v. Price, 338 Maryl., 487. In New Jersey, Derrickson
v. Smith, 8 Dutch., 166. In Rhode Island, Moies v. Sprague,
9 R. Isl.,, 541. 1In Michigan, Breitung v. Lindauer, 37 Mich.,
217. In Indiana, Union Iron Co.v. Pierce, 4 Biss., 327. In
California, Jrvine v. MeKeon, 23 Cal., 472. And this very
statute has recently been construed by the United States
Supreme Court in the case of Providence Steam Engine Co.
v. Hubbard, 101 U. 8. Reps., 188, in which it was held to bea
penal statute.

If the statute is penal the action upon it does not survive
the death of the party incurring the penalty. See the
authorities before referred to.

LooMis, J. This action was originally brought by the
plaintiffs, as creditors of “The Star Tool Company,” a joint
stock corporation located at Middletown in this state, against
Julius Hotchkiss, then in life but since deceased, to recover
the amount of their debt contracted during the period that
Hotchkiss as president of the corporation intentionally neg-

]
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lected to comply with the statutory requircments as to filing
with the town clerk of Middletown certain certificates show-
ing the condition of the affairs of the corporation. For the
purposes of this case it is conceded that Hotchkiss had by
hisneglect become liable under the statute referred to. But
pending the suit and before trial he died leaving a will. The
plaintiffs thereupon caused to be issued a scire facias, sum-
moning his executors into court to show cause why they
should not be made partics defendant to the suit. The exec-
utors appeared and filed a plea in abatement on the ground
that the action, originally begun against Hotchkiss, did not

$upon his death survive against them. To this plea the plain-
tiffs demurred, but the court overruled the demurrer and dis-
missed the scire facias, and the question comes before this
court for review by the plaintiffs’ motion in error.

There is no statute controllmg the question under consider-
ation. The only provision is that found in the General Stat-
utes, p. 421, sec. 6, that “if the defendant in any action shall
die before final judgment, it shall not abate if it might orig-
inally have been prosecuted against his executor or adminis-
trator.” To determine the question whether an action might
originally have been brought to charge the estate of Hotch-
kiss with the statutory liability referred to incurred by him
in his life time, we must invoke the aid of the common law.

The principles of the common law on this subject are
embodied in ‘the maxim—“Aectio personalis moritur cum
persond.”’

The executor represents the person of the testator, and in
legal consequence may be said to continue his existence with
respect to all his debts, covenants and contract obligations,
which became due during his life or after his death, except
such as depend on his personal skill, in which is always
implicd the condition that the contractor is not prevented
from completing his contract by the act of God.

But all private as well as public wrongs and crimes are
buried with the offender. The executor does not represent
or stand in the place of the testator as to these, or as to any
acts of malfeasance or misfegsance to the person or property
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of another, unless some valuable fruits of such acts have
been carried into the estate; and this in strictness constitutes
no exception to the rule, for the executor in such case cannot
be made liable for the tort of his testator, but only for the
implied promise which the law raises and allows the injured
party to put in the place of the wrong.

In the light of these principles we are called upon to deter-
mine the nature of the liability imposed by the statute in
question.

By section 1T, page 280, of the General Statutes, it is
made the duty of the president and seoretary of joint stock
corporations annually, on or before the 15th day of February
or of August, to make and lodge with the town clerk where
the corporation is located, a certificate signed and sworn to
by them, showing the condition of its affairs as nearly as the
same can be ascertained on the first day of January or of
July next preceding the time of making such certificate,
stating the amount of paid capital, the cash value of its real
and personal estate and credits, and the name, residence and
number of shares of each stockholder.

Section 18, which creates the liability on which this action
is founded, is in these words:—“Any president or secretary
of such a corporation who shall intentionally neglect or refuse
to comply with the provisions of the preceding section, shall
be liable for all the debts of said corporation contracted
during the period of such neglect.”

We do not see how it is possille to construe this statute as
creating or attempting to creatc any contract relation or duty
between the creditors of a corporation and its president. The
adoption of such a construction would suggest grave doubts
as to the validity of the act which should attempt so arbitra-
rily to make a debtor out of a stranger to the debt, or in
other words, to make the debt of one person the debt of
another. There was no privity between Hotchkiss and the
plaintiffs; they had no transaction with each other, and the
former owed the latter no private duty from which a promise
niight be implied.

The argument for the plaintiffs seemed to be based princi-

VoL. xLvir—8 '
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pally upon the assumption that the officers of a corporation
are under some original common law liability to pay all the
debts contracted by it while they as officers are in default as
to the performance of any of the duties prescribed by statute ;
that their exemption from personal liability under the corpo-
rate organization is not an absolute but only a conditional
one.

This reasoning is fallacious. There may be cases where
the organization is so defective that creditors need not recog-
nise it a8 a corporate being at all, in which case the so-called
officers or active agents in its business transactions may per-
‘haps under some circumstances make themselves personally
Jiable. But conceding the lawful organization and existence
of the corporation, the existence of all its members, officers
a8 well as stockholders, so far as its transactions are con-
.cerned, become merged in the artificial being, so that in con-
templation of law they are utter strangers to those who deal
with the corporation; and as stockholders and officers they
are never liable except so far as the law makes them liable.

The theory of the plaintiffs’ declaration also tends to
.confute the argument. The action does not profess to be
predicated on:any promise, original or collateral, express or
implied, but is an action on the case founded on the statute.
“There is nothing in the record to suggest a possibility that
‘the estate .of the testator could in any way have been
increased or benefited by the misfeasance or non-feasance
.complained of. .

It seems clear that theduty to be performed was a public
duty, required by public policy for the general welfare. In
the language of Mr. Justice Clifford, in giving the opinion
relative to the identical statute we are considering, in the
case of Providence Steam Engine Co. v. Hubbard, 101 U. S.
Rep., 188, the act was passed ‘“by the state to enable the
business public to ascertain the pecuniary standing of joint
stock eorporatians.”

The wilful neglect .of the prescribed duty was a public
wrong invoking the penalty of the statute; and the statute
comes elearly within the definition of a penal one, as given
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in 2 Bouvier’s Law Dictionary, where it is defined as “a stat-
ute that inflicts a penalty for the violation of some of its
provisions.”

The Supreme Court of the United States in the case just
referred to, after full discussion, unhesitatingly pronounced -
this statute a penal one, to be strictly construed as such, and
if penal it necessarily follows that the action upon it will not
survive the death of the person for whom the penalty was
intended, and the executors are not liable. 8 Williams on
Executors, 6th Am. ed., bottom page 1729; Hambly v. Trott,
Cowp., 872; United States v. Daniel, 6 How., 11.

The view we have taken is well supported by numerous
authorities from other jurisdictions.

In Moies v. Sprague, Admr., 9 R. Isl., 541, an action was
brought to charge the estate of Byron Sprague, deceased,
with certain statutory liabilities incurred by the deceased as
a stockholder, director and president of the Union Horse
Shoe Company, upon certain promissory notes given by the
company to the plaintiff or held by him. The third count
was for a liability incurred by the decedent as president of
the corporation under sections second and third of chapter
128 of the statutes of the state then in force. Section 2d
required the president and directors to make a certificate
within ten days after the last installment of capital should
be paid in, stating the amount of capital so-fixed and paid
in, and lodge it with the town clerk for record. Section 3d
provided that «if any of said officers shall refuse or neglect
to perform the duties required of them as aforesaid, they
shall be jointly and severally liable for all the debts of the
company contracted after the expiration of said ten days and
before the certificate shall be recorded as aforesaid.” After
full consideration it was decided, (Durfee, J., giving the
opinion,) that the liability alleged, as founded upon the stat-
ute referred to, did not give a cause of action which survived
the person affected by the liability or which constituted at
law a valid claim against his estate. This statute is so
similar to our own that it is impossible to make any distine-
tion in principle between the third count in that case and the
present actign,
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Under a statute of the state of New York, providing that
“on failure of any company within twenty days from the first
of January to make, publish and file an annual report, all the
trustces of the company shall be jointly and severally liable
for all the debts of the company then existing, and for all
that shall be contracted before such report shall be made,”
it has becn held repeatedly that the act was penal and could
not be extended by construction to cases not fairly within its
language. Garrison v. Howe, 1T N. York, 458; Boughton v.
Otes, 21 N. York, 261; Chambers v. Lewis, 28 N. York, 454.
In Shaler & Hall Quarry Co. v. Bliss, 34 Barb., 309, it was
held that the liability of the trustees under the statute
referred to was of the nature of a penalty or punishment
for the omission of a duty. In Bank of Californiav. Collins,
5 Hun, 209, the trustces of the La Abra Silver Mining
Company (a corporation) failed to publish an annual report
as required, and suit was brought against them on the stat-
ute; one of the defendants died pending the action, and the
question raised was whether it could be revived against his
estate. And although the statutes of New York at the time
provided for the survivorship of all actions for wrongs done
to the property, rights or interests of another person, (except
slander, libel, assault and battery, and false imprisonment,
and actions on the case for injuries to the person of the
plaintiff or to the person of a testator or intestate,) yet it
was held that, as the action depended entirely upon the omis-
sion to file the annual report, the act had no relation to any
right, property or interest of the plaintiff, and was not a
wrong done to his property, but was only an act invoking a
_ penalty for a violation of a duty to the public and not to any

private person, and that it could not be revived against the
~estate of the deccascd trustee.

In Reynolds v. Mason, 54 How. Pr. R., 213, the defendant
was a trustee of the Mason Manufacturing Company, and
had neglected to file annual reports, and an action was brought
on the statute, 8 Edm. R. 8., 733, sec. 12. The plaintiff
died, and the administrator petitioned the court for leave to

" continue the suit in his name, but it was held to be a personal
action to enforce a penalty, that did not survive.
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In Halsey v. McLean, 12 Allen, 438, a creditor of a New
York corporation brought a suit. in Massachusctts against a
trustee residing there, founded on the New York statute
referred to. It was held that the suit could not be sustained
because the statute was penal and had no extra-territorial
operation.

In Breitung v. Lindauer, 37 Mich., 217, a statute provided
that if the directors of certain corporations intentionally
neglected to make certain annual reports of the condition of
such corporations they should be liable for all the debts of
the corporation contracted during the period of neglect, and
the court held that the liability imposed was in the nature of
a penalty, and could not be enforced after the repeal of the
clause imposing it, even if incurred before.

Under a similar statute of Indiana the court in Union Iron
Co. v. Pierce, 4 Biss., 327, came to the same conclusion, and
held that a repeal of the statute after the commencement of
a suit for a debt so contracted defeated the action.

In Sturges et al. v. Burton et al., 8 Ohio St. R., 215, the
directors of the Sandusky Bank were made by the charter
personally liable to the creditors if the debts of the bank
exceeded twice the capital paid in, and it was held to be a
penalty to vindicate a violation of law.

In Lawler et al. v. Burt, T Ohio St. R., 340, an act prohib-
iting certain associations from issuing bank paper, and
making the stockholders liable in their individual capacity
for the whole amount of the paper so issued, was held to be
a liability in tort in the nature of a penalty and not a liability
in contract.

In Irvine v. McKeon, 23 Cal., 472, an act making the
directors of a corporation liable for the excess of debts gyer
the amount of capital stock paid in, was held to creaé a
forfeiture or impose a penalty, and therefore to be strictly
construed.

There is no error in the judgment complained of.

In this opinion the other judges concurred.
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WILLARD RICHMOND 8. JACOB STAHLE.

The record of a judgment in & summary process for the recovery of leased
premises by A against B, is conclusive evidence against B and his grantees
that he was in possession at the time as the tenant of A.

And proof that he was in such possession up to the boundary line of the
demised premises.

The possession of a tenant is the poasession of the landlord.

The court below ruled out certain evidence offcred by the defendant and he
moved for a new trial, The plaintiff claimed that he had made such admis-
sions on the trial that the exclusion of the evidence had done no harm to the
defendant. Ield that it must appear clearly in such a case that no harm has
been done by the ruling, and that the admissions must have covered all that
was important in the evidence rejected.

EJECTMENT; brought to the Superior Court in New London
County, and tried to the jury before Pardee, J. Verdict for
the plaintiff, and motion for a new trial by the defendant.
The case is sufficiently stated in the epinion.

S. Lucas and A. B. Crafts, in support of the motion.
A. C. Lippitt, contra.

Pagrg, C. J. On the trial of this cause in the court below
the defendant claimed, and offered evidence to prove, that
his grantors and himsclf had been in the open, visible and
exclusive possession of the premises in dispute from the first
day of April, 1858, to the time of trial, claiming title. It
appeared in evidence that during some portion of this time
one of the plaintiff’s grantors had occupied part of the
premises in dispute, and in order to explain the occupancy
and show that it was consistent with the exclusive possession
of ghe premises by the defendant and his grantors, the
defendant offered evidence to prove that such occupancy
occurred while the grantor of the plaintiff was the tenant
of the defendant; and in connection with other evidence
bearing upon the subject, the defendant offered in evidence
a copy of the record of an action of summary process brought

" by him against this grantor of the plaintiff, in which action

judgment was rendered for him to recover possession ot the
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premises in dispute, and further showing that he was put into
possession of the premises on the 138th day of March, 1877,
by the officer serving the execution which issued thereon.
The evidence was offered as conclusive proof of possession
of the premises in dispute up to a certain line, during some
portion of the time in controversy. The plaintiff objected
to the admission of the evidence, and the court excluded it.

We think the court erred in this. The record of the pro- -
ceedings in summary process was not offered to show title to
the premises in the defendant, but to explain the occupancy
of the premises by the grantor of the plaintiff. The defend-
ant claimed title to the premises in dispute by adverse posses-
sion. He insisted that his grantors and himself had been in
adverse possession since the first day of April, 1858, and
that consequently they had established a good title to the
same. It is necessary to the acquisition of title by adverse
possession that the continuity of such possession should not
have been broken during the requisite statutory period. If
the continuity has been broken for even the shortest time the
title fails. Hence it was all important for the defendant to
show that the occupancy by the grantor of the plaintiff did
not break the continuity of the defendant’s adverse possession.
This he attempted to do by the record of the proceedings in
summary process, which showed that the grantor of the
plaintiff who thus occupied the premises was the tenant of
the defendant. Possession by a tenant is possession by the
landlord ; this is well established law. Hence if the defend-
ant could establish this relation between himself and this
grantor of the plaintiff, the continuity of his adverse posses-
sion of the premises would not be broken. The action of
summary process cannot be maintained unless the relation of
landlord and tenant exists between the parties; nor unless
the tenant is holding over the term of his tenancy. It
follows that as the action was maintained and went into
judgment it was evidence of the existence of both these facts,
and as such evidence it should have been received.

But it is said that the defendant offered the record as con-
clusive proof of possession of the premises by him up to a
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certain line, during the period of tenancy. The line stated
was doubtless the line found by the court in giving judgment
in that action as the boundary of the demised premises, and
up to which the grantor of the plaintiff had occupied as ten-
ant during the period of tenancy. We think it is clear that
the record was conclusive evidence of the existence of this
fact, and should have been so received. The record was
conclusive evidence of the relation of landlord and tenant
between the parties, and of the possesion of the landlord by
_ the possession of the tenant. It was also conclusive evidence
of such possession up to the boundaries of the demised
premises.

But it is said that the plaintiff admitted on the trial that
his grantor had occupied the premises as tenant under a lease
from the defendant, and that the defendant took possession
of the premises on the 13th day of March, 1877; and that
consequently the ruling of the court rejecting the offered
evidence could have done the defendant no harm.

It appears that the proceedings in summary process were
commenced on the 5th day of January, 1877; at which time
therefore the tenancy must have already expired, and the
tenant have been holding over his term. It further appears
that the case was pending in court till the 18th day of March,
1877, when judgment was rendered and execution issued;
from which it follows that during all this time the relation of
landlord and tenant existed between the parties. It further
appears by the execution and the officer’s return upon it, that
at the last mentioned date the tenant was ejected from the
possession of the premises by due process of law, and the
defendant lawfully restored to the actual possession.

It is easy to see that the admission of the plaintiff on the
trial is not co-extensive with what the record would have
proved. It is not stated in the admission when the plaintiff’s
grantor was tenant of the defendant, nor for how long a
term. The admission would be satisfied with a tenancy at
any time, and for the shortest period. It does not state how
the defendant took possession. For aught that appears he
might have done so by force, and might have been soon after
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ejected by the plaintiff. We think it clear that the admission
does not cure the error of the court on the ground that no
injustice could have been done by the ruling. It must appear
clearly that no such harm could have been done.

A new trial is advised. -

In this opinion the other judges concurred.

®
HeNrY A. GALLUP vs. JoEN L. MANNING AND OTHERS.

Service of a writ returnable to the February term of the court, 1879, was made
in October, 1878, by a copy left with the defendant, which by mistake
described the term as that of October, 1679. The officer’s return was in all
respects regular, and the plaintiffs, not knowing of the mistake, took judg.
ment by default at the February term. Upon a bill in equity brought by the
defendunt to restrain the plaintiffs from collectivg the judgment, it was found
that the petitioner knew, when the service was made upon him, that the next
term of the court was in February, and that he purposely failed to appear;
also that he was justly indcbted to the respondents to the amount of the
judgment. Held that he had no claim for equitable relief,

BiLL v eQUITY for an injunction against the enforcement
of a judgment at law; brought to the Court of Common
Pleas of New London County, and heard before Mather, J.
The court made the following finding of the facts:—

In October, 1878, the respondents, J. L. Manning &
Company, brought an action of general assumpsit against
Henry A. Gallup, the petitioner, by writ dated October 9th,
1878, demanding two hundred dollars damages, returnable to
the Court of Common Pleas in New London County, then
next to be holden at Norwich, on the first Tuesday of Febru-
ary, 1879. The officer to whom the writ was given for serv-
ice, by virtue thereof attached certain real estate of Gallup,
and also factorized one Stanton as a debtor of Gallup, and on
the 13th day of October, 1878, left at Gallup’s usual place of
abode a paper attested by the officer as a true copy of the
original writ, but in which, by mistake, he wrote the word

VoL. xLviin.—4
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“Qctober” instead of ¢February,” so that it read—*and him
summon to appear before the Court of Common Pleas, to be
held at Norwich, within and for the county of New London,
on the first Tuesday of October, A. D. 1879.” The officer
endorsed on the original writ a certificate of the legal service
thereof, and returned the same to the clerk of the Court of
Common Pleas, and it was entered in the docket of that court
for the February term, 1879, but without being otherwise
served on Gallup than as above shown, though it appeared
from the endorsement of the officer to have been legally
served. Gallup made no appearance by himself or by attor-
neyin the case, and the plaintiffs in the suit not knowing of
" any defect in the service of the writ, judgment was rendered
thereon by default, on the 28th day of February, 1879, being
the 9th day of the term, for $149.10 debt,and $21.46 costs
of suit,and cxecution was issued for the same. The plaintiffs,
still supposing that the writ had been properly served, placed
the execution in the hands of the same officer for service.
In March, 1879, the officer made demand of Gallup for the
sum due on the execution. Gallup said he would pay the
debt, but would not pay the costs, claiming that there was a
mistake in one of the copies left in service; but without
explaining to the officer the nature of the mistake, of which
the officer then had no knowledge. Gallup neglecting to pay
the sum due on the execution, J. L. Manning & Co., on the
29th of May, 1879, placed a judgment lien on his real estate
attached in the suit, and brought a petition to foreclose the
same at the August term, 1879, of the Court of Common
Pleas, but on the 14th of September, 1879, they were enjoined
by temporary injunction from procecding in the foreclosure,
and the officer from perfecting the service of the execution.
Before the commencement of the February term of the court,
1879, Gallup well knew that the term of the court next after
the time when the copy was left at his usual place of abode
was in February, and in December, 1878, he declared to out-
side parties that he knew the time of the court was in Febru-
ary, but as his copy read “October,” he should not go near
the court. At the time of the judgment Gallup was justly
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indebted to J. L. Manning & Co. in a sum equal to the
amount of the judgment debt.

Upon these facts the court dismissed the bill, and the peti-
tioner brought the record before this court by a motion in
error.

J. Halsey and A. P. Tanner, for the plaintiff in error.

1. The proceedings on the default were clearly irregular.
The law requires that the defendant in a suit shall have law-
ful notice of it and a legal opportunity to appear and defend.
Grumon v. Raymond, 1 Conn., 44; Aldrich v. Kinney, 4 id.,
884; Case v. Humphrey, 6 id., 139; Burgess v. Tweedy‘w
id., 44; Blakeslee v. Murphy, 4—’1 id., 193 But here it is not -
clalmed that the plaintiff in error was served with legal
notice, nor is it found that any notice was ever conveyed to
him of the term of the court to which the suit was brought.
There being no notice and no proper service of the process,
the plaintiff in error was not properly before the court. It
had not complete jurisdiction over the parties, and the judg-
ment rendered could have no binding force unless the juris-
dictional defect was waived. Storrs v. Seott, 8 Conn., 484;
Case v. Humphrey, supra; Sears v. Terry, 26 id., 280; Wood-
ruff v. Bacon, 34 1d.,181; Cook v. Morse, 40 id., 551 ; Blakes-
ley v. Murphy, supra.

2. There was no waiver of the irregularity in question.
—(1.) Assuming that the general rules respecting waiver
and applicable to questions other than jurisdictional are to
" govern here, still the conduct of the plaintiff in error is not
thereby rendered conclusive of an intention to abandon his
legal rights. To constitute an estoppel in pais under the
ordinary rules there must be an actual knowledge of the right
surrendered as well as of the facts upon which it rests, and
a clear design to relinquish it. Hozie v. Home Ins. Co., 82
Conn., 40; Taylor v. Ely, 25 id., 260.—(2.) But these requi-
sites are not found. There is no allegation that the plaintiff
in error knew, nor was he bound to know, the term of the
court in which the default was taken, nor that the suit was
, pending therein or returnable before that term. Yet, if con-



28 NEW LONDON COUNTY.

(}allup v. Manning.

versant with the facts, it is not certain that he believed it his
privilege to appear and take advantage of the mistake with-
out conferring jurisdiction. Austin v. Nichols, 1 Root, 199;
Nichols v. Shaw, id., 815; Cook v. Miz, 10 Conn., 565; Thrall
v. Lathrop, 30 Verm., 307.—(3.) But conceding knowledge
on all these points, still what is there in the conduct of the
plaintiff in error, aside from his forbearance, that evinced an
intention to waive existing rights. His declarations, even
could they be regarded as facts instead of evidence of facts,
did not mislead, for they were never communicated to the
opposite party. Nothing therefore save the plaintiff’s silence
manifested a design to relinquish a known privilege. But a
representation by silence to be culpable must have been made
when it was the duty of the silent party to speak, and there
must have been such a representation as a reasonable man
would take to be true. It is not probable the defendants in
error were led to suppose the plaintiff had concluded on the
ninth day of the first term to abandon a privilege of which
they at least were ignorant, yet if the waiver was not com-
plete at the time judgment was rendered it has not acerued
by lapse of time. Zaylor v. Ely, supra; Hozie v. Home Ins.
Co., supra; Bucklin v. Beals, 38 Verm., 653 ; Titusv. Relyea,
8 Abb. Pr. R., 177.—(4.) But the general principles of
waiver do not apply in their full force to a jurisdictional
objection like the one in question. The defect could only be
waived by the party appearing and voluntarily pleading to
the merits of the case or manifesting in some other way a
design to pass the mistake. His failure to appear and take
advantage of the defect was no waiver under the circum-
stances. Hec was not bound to appear, as perhaps he would
have been had the defeet been merely abatable. A jurisdic-
tional defect is more serious than one abatable only. . Sher
wood v. Stephenson, 25 Conn., 442; Fowler v. Bishop, 52 id.,
208; Note to Kellogg v. Brown, id., 111; Woodruff v. Bacon,
34 id., 181; Cook v. Morse, 40 id., 551; Ewer v. Coffin, 1
Cush., 28; Clark v. Freeman, 5 Verm., 122; Abbott v. Dut-
ton, 44 id., 5561; Titus v. Relyea, 8 Abb. Pr. R.; 177; 1 Kent
Com., 284, note.—(5.) Finally, no waiver has in fact been -
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found by the court. A question of waiver is one of inten-
tion, and as such is a question of fact to be determined in
the finding of the court below, and not one to be inferred by
the appellate court. The record in this case discloses for the
most part evidence of facts of intention rather than the facts
themselves, and in this respect is erroneous. Fitch v. Wood-
ruff ¢ Beach Iron Works, 29 Coun., 91; Cook v. Tanner, 40
id., 878, 382; Stone v. Hills, 45 id., 44.

3. An equitable defence need not be shown in a proceed-
ing of this kind. This was not in effect a petition for a new
trial. The judgment in question was irregular and void, and
it matters not whether the plaintiff in error has merits or
not. The finding on this point is mere surplusage. There
is no presumption in favor of the judgment creditor. Cogs-
well v. Vanderbergh, 1 Cuines, 156; Depeyster v. Waine, 2
id., 45; Howell v. Deniston, 3 id., 96; Blakeslee v. Murphy,
44 Conn., 195; Hughes v. Wood, 5 Duer, 603, note.

8. Lucas, for the defendants in error.

GRraNGER, J. The petitioner seeks the interposition of a
court of equity to relieve him from a judgment at law upon
a debt which he justly owes the respondents—a debt which
he ought to have paid without suit, and against which he
does not pretend that he has any legal or equitable defense,
and with regard to which it is found that, at the time the
judgment complained of was rendered, he was justly indebted
to the respondents in a sum equal to the amount of the
judgment. But the petitioner’s ground of complaint is, that
the writ upon which the judgment was based was not legally
served upon him, and that he had no legal notice to appear.

The defect in the service was a mere clerical error on the
part of the officer who had the writ to serve. 'The court to
which the writ was returnable was held in February, 1879,
and the officer in the copy left in service by mistake wrote
the word “October” instead of “February.” But the writ
itself was proper in all respects, and so far as it appeared by
the officer’s return was duly and legally served. The peti-
tioner knew when the terms of court were held, and that the
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officer had made a mistake. The writ was dated in October,
1878, and he knew that the next term of the court after the
date of the writ, and after the copy was left with him in
service, must have been in February, 1879, and could not
have been in October, 1879. And in December, 1878, the
petitioner, it is found, declared that he knew the time of the
court to be in February, but as his copy read “October” he
should not go near the court.

The principal object of serving writs as provided by law is
to give the defendant notice of the time and place of holding
the court, and if the legal steps are not pursued in the serv-
ice of the process, the defendant has his remedy by plea in
abatement, if he chooses to avail himself of the defect. But
the whole service may be waived, and of course any particular
defect in it. If in this case the defendant had appeared and
neglected to plead the defective service in abatement, but
gone to trial on the merits, it needs no argument to show
that he would no longer have ground to complain of the
defective service. Under the facts found here he does not
stand any better in equity. It may not be strictly a waiver
of his right to plead the defective service in abatement. But
he has by his conduct placed himself upon utterly inequitable
ground. He kept away from the court, with full knowledge
of all the facts, for the purpose of allowing the plaintiffs in
the suit to take a judgment against him, which he thought
he could get set aside as invalid ; and now when he comes into
a court of equity and asks its aid to carry out his inequitable
purpose, he comes with no claim whatever to equitable inter-
ference. An injunction is not his right, but the granting of
it rests in the discretion of the court, and the court will never
lend its aid to one who has a bare legal right and no equity.

But the petitioner shows no reason for setting aside the
judgment. The court had, upon the face of the proceedings,
full and complete jurisdiction of the parties and the cause,
the writ appeared by the officer’s endorsement to have been
properly served and returned, and the default was entered on
the ninth day of the term. No fault is to be imputed to the

.plaintiffs in the suit; they have taken no undue advantage of
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the defendant, and the judgment represents only the actual
debt which the petitioner owed and still owes to the respond-
ents. That a small sum has been added to the debt in costs
is wholly the fault of the petitioner.

There is no error in the judgment complained of.

In this opinion the other judges concurred.
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James M. BELDEN ws. JoNas P. Curmis.

Where one of two joint contractors is sued alone, he can, as a general rule, take
advantage of the non-joinder only by a plea in abatement, but if the non-
joinder appears upon the face of the declaration or other pleadings of the
plaintiff, he can take advantage of it by a motion in arrest of judgment.

But in the latter case all the facts which it would have been necessary for the
defendant to set yp in a plea in abatement must appear upon the face of the
declaration or other pleadings.

A plea in abatement for the non-joinder of a joint contractor must also allege
that such joint contractor is still living, and where this fact does not already
appear upon the pleadings the defendant can not take advantage of the non-
joinder by a motion in arrest.

And tho allegations on this point will not be aided by constraction, but will be
strictly construed, like those of a plea in abatement.

A declaration in a suit against C alleged that I and C were indebted to the
plaintiff as partners, and that afterwards W was duly declared a bankrupt
and legally discharged from all his debrs, including the debt in question, and
that the plaintiff had now no legal right of action aguinst him Whether
IV should have been made a joint defendant and left to plead his discharge
Quere. The court inclined to the opinion that it was not necessary and that
the declaration was sufficient.

But held that, however it might otherwise be, such a writ would be good under
the statute (Gen. Statutes, tit. 19, ch. 12, sec. 1,) which provides that “a dis-
charge to one of several joint debtors, purporting to discharge him only, shall
not affect the claim of the creditor against the other joint debtors, but they
may be sued for the same ”

. And held that if the declaration was defective in not averring with more partic-

ularity the bankrupt proceedings and the facts going to show the lerality of

the discharge, yet the defect was wholly one of form and cured by the verdict
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Assumpsit for goods sold; brought to the Superior Court
in Hartford County, and tried to the court on the general
issue before Beardsley, J.

The declaration, after alleging that the plaintiff was the
owner of the claim, by assignment from William A. Andrews,
in whose favor it originally accrued, proceeded as follows:—
That on the first day of April, 1873, the defendant and
William C. Williams were partners in business under the
name and firm of Williams & Curtis, and as such partners
were justly indebted to William A. Andrews of said New
Britain, in the sum of six hundred dollars, for goods, wares
and merchandise before that time sold and delivered by the
said Andrews to the said firm of Williams & Curtis. And
the plaintiff further declares and says, that afterwards, to
wit, on the first day of August, 1875, the said William C.
Williams was duly declared a bankrupt under and in acocord-
ance with the bankrupt laws of the United States, and com-
plied with all the requirements of the said law, and was duly
and legally discharged from all his debts, and especially from
the debt hereinbefore described, and that the plaintiff has
now, by virtue of said discharge, no legal right of action
against said Williams, and can sustain a suit for said debt
against said Curtis only.

To this count were added the common counts and an alle-
gation of a promise by the defendant, in consideration of the
indebtedness stated, to pay the plaintiff the scveral sums
mentioned upon request, with an allegation of a breach of
the promise. :

The court found the issue for the plaintiff, and the defend-
ant moved in arrest of judgment, assigning the following
grounds for the motion:—1st. That the declaration shows
upon its face that William C. Williams was a co-promisor
with the defendant, and that he should have been joined with
the defendant as a co-defendant in this suit.—2d. That it
does not show what court discharged said Williams.—3d.
That it does not aver that any court discharged him.—4th.
That it does not show that any court of competent jurisdic-
tion discharged him.—b5th. That it does not set up the facts

VoL xLvin—5
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necessary to confer jurisdiction upon any court that may
have granted said Williams a discharge.—6th. That the
declaration does not recite the alleged discharge.—T7th. That
it does not aver that the plaintiff ever had notice, or even
reason to believe, that the said Williams would plead his
alleged discharge, or attempt to get any benefit therefrom, if
he were joined as a defendant.

The court overruled the motion and rendered judgment for
the plaintiff, and the defendant brought the record before
this court by a motion in error.

C. E. Mitchell, for the plaintiff in error.

‘This is an action against one of two joint promisors, the
declaration averring that the other joint promisor has been
-discharged in bankruptcy from his debts, including the debt
in question, and further averring “that the plaintiff has now
by reason of said discharge no legal right of action against
said Williams, and can sustain a suit for said debt against
said Curtis only.” The defendant by a motion in arrest
<hallenges the correctness of this proposition, and the ques-
tion is—will an action lie against one of two joint promisors,
ander the circumstances which appear upon the face of the
proceedings.

1. When it appears that another person still living was a
joint promisor with the defendant, a motion in arrest will be
:allowed. 1 Swift Dig., 184; 1 Chitty Plead., 54.

2. The bankruptey of one of the joint promisors makes
no difference. Noke v. Ingham, 1 Wils., 89; Bovill v. Wood,
2 Maule & Selw., 23; Moravia v. Turner, id., 444. “When
there are several contracting parties and one has been bank-
rupt, the action should be brought jointly against the solvent
partner or partners and the bankrupt, and if the latter should
have obtained his certificate, and should plead it, a nolle
prosequi may be entered against him. 1 Chitty Plead., 63.

3. A statute has been found necessary in England to
enable the solvent partner to be sued alone. 2 Chitty Plead.,
271, note n. .

4. Under our law, nothing short of a statute should be
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allowed to give the plaintiff the election to omit the bank-
rupt as a defendant, because—I1st. The right to plead the
discharge is a personal privilege. Jenks v. Opp, 43 Ind., 108;
Horner v. Spellman, 78 I1l., 206.—2d. If the discharge is not
pleaded, the judgment is good. Jenksv. Opp,12 Nat. Bank.
Reg., 19.—34d. If the bankrupt is guilty of gross laches in
obtaining leave to plead, he waives his privilege. Medbury
v. Swan, 8 Nat. Bank. Reg.,537; Cross v. Hobson, 2 Caines,
102; Valkenberg v. Dederick, 1 Johns. Cas., 133; Monroe v.
Upton, 50 N. York, 593.—4th. The discharge will not avail
unless the plea set forth a full copy of it. Stoll v. Wilson,
14 Nat. Bank. Reg, 571.—5th. And the discharge may in
some cases be avoided, at least as to the particular debt sued

upon.

S. F. Jones and M. R. West, for the defendant in error.

1. All matters of form are waived after judgment, and
cannot be taken advantage of by motion in arrest. Gould’s
P1., ch. 10, §§ 8-10.

2. The declaration alleges that William C. Williams was
a resident of New Britain, Conn., and that he was after the
creation of the plaintiff’s debt and before the commencement
of the suit duly declared a bankrupt, under and in accordance
with the bankrupt laws:of the United States, and that he
complied with all the requircments of the bankrupt law, and
was duly and legally discharged from all his debts, and espe-
cially from the plaintiff’s debt, and that the plaintiff has in
consequence no legal right of action against said Williams,
and can sustain & suit for the debt against the defendant
only If there is any defect in this statement of the facts
with regard to the discharge it is one of form only and
cannot now be taken advantage of.

3. It was not necessary to make Williams a party defend-
ant. The declaration states the facts in the case and their
legal effect, and under it every right of the defendant can be
protected. In Noke v. Ingham, 1 Wils., 89, one defendant
pleaded his bankruptcy; the plaintiff entered a nolle prosequi
as to him; the court say the plea of bankruptcy does not
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affect the debt, and is only a personal discharge, and likens
it to a joint and several contract, and makes the solvent
partner liable for the whole debt; and the declaration against
one on a joint and several contract would be substantially
like the plaintiff’s declaration in this case. This is one of
the oldest decisions (1745,) and the reasoning of the court
in principle sustains the plaintiff’s declaration. In Bowill v.
Wood, 2 M. & Sel., 23, (1813,) the plaintiff took no notice of
the bankrupt; the defendant pleaded in abatement the non-
joinder of the bankrupt; the plaintiff rephed his bankruptey ;
the court sustained the defendant’s plea, but the reasoning of
one of the judges would sustain a declaration like the one
before the court. The case of Moravia v. Hunter, 2 M. &
Scl., 444, merely confirmms the decision in Noke v. Ingham.
The principle for which we contend is in accordance with our
own statute and with our practice. Gen. Statutes, p. 441,
sec. 1. If the law of England ever required that a joint
debtor who has been duly discharged from all his debts should
be made party defendant, it has been changed by 3 and 4
William 4th, ch. 42, sec. 9. It is enacted that to any plea in
abatement in any court of law, of the non-joinder of another
person, the plaintiff may reply that such person has been
discharged by bankruptcy and certificate or under an act for
"the relief of insolvent debtors. 2 Chitty Pl., 271, note =,
and page 817. This statute is remedial, and prevents assign-
ing frivolous and technical objections. The princivle on
which it rests should be sustained by our courts. The plain-
tiff’s declaration is in accordance with the decision of Camp
v. Gifford, 7 Hill, 169. If the defendant prevails in his
objection, it is purely on technical grounds, without merit,
and opposed to the spirit of our present practice. It would
be of no benefit to the defendant, and would compel the
plaintiff to pay a bill of costs.

4. If the bankrupt should have been joined, the non-
joinder, even where it appears on the face of the declaration,
could have been taken advantage of only by plea in abate-
ment. Hawkins v. Ramsbottom, 2 Taunt., 179,
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GRANGER, J. The plaintiff, as assignce of one Andrews,
brought the present action of assumpsit against the defend-
ant, Curtis, declaring “that the defendant and one William
C. Williams were, on the first day of April, 1873, partners in
business under the firm name of Williams & Curtis, and as
such were justly indebted to the said Audrews in the sum of
six hundred dollars for goods theretofore sold by him to the
firm, and that afterwards, and before the present suit was
brought, the said Williams was duly declared a bankrupt
under and in accordance with the bankrupt laws of the
United States, and complied with all the requirements of said
laws, and was duly and legally discharged from all his debts,
and especially from the debt hercinbefore deseribed, and that
the plaintiff has now, by reason of said discharge, no legal
right of action against said Williams, and can sustain a suit
for said debt against said Curtis only.” The common counts
are then added for goods sold to the defendant and for an
indebtedness upon an account stated, cach to the amount of
600, and the declaration closes with the ordinary averment
of a promise of the defendant, in consideration of the indebt-
ednesses stated, to pay the several sums mentioned when
thereto requested, and his neglect, on demand made, to pay
the same.

The defendant pleaded the general issue, with notice of
sundry matters not affecting the questions now made, and
the court, to whom the case was tried, found the issue for the
plaintiff, and adjudged that he recover $634.42 damages and
his costs. The defendant upon this filed a motion in arrest
of judgment, on the ground of the insufficiency of the
declaration, assigning specially—1. That the declaration
showed upon its face that William C. Williams was a
co-promisor with the defendant, and that he should therefore
have been joined as a co-defendant in the suit.—2. That the
declaration did not recite the alleged discharge of Williams,
nor show what court, or that any court of competent juris-
diction, had granted the discharge. The court overruled this
motion, and the defendant has brought the record before us
by a motion in error.
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There being no finding of facts in the case it is impossible
for us to sec from the record that the court found the issuc
for the plaintiff on any particular count of the declaration.
It may have been upon the count for goods sold to the defend-
ant, or upon that for an indcbtedness upon an account siated
between the plaintiff and defendant, in cither of which cases
it is very clear that the bankrupt should not have been joined
as a co-defendant. The defendant, if lhe had desired to free
the case from the embarrassment of these counts, should
have required the plaintiff to prove his allegations under
them, and on their not being proved should have asked that
the issue upon them be found in his favor.

And even without these counts, the declaration would
stand as a statement of an indebtedness originally due from
the defendant and Williams as partners, and that Williams
had been discharged in bankruptey, and that in consideration
of this indebtedness the defendant personally had promised
to pay the sum demanded. If the court upon such a declara-
tion had found the issue for the plaintiff, it would be a finding
that the defendant actually made such a promise, and if he
made it there was certainly a sufficient consideration for it.
If he had given his note upon such a consideration it would
hardly be contended that the note was not a valid one. It
would have been easy to avoid this difficulty. There being no
implicd promise growing out of that state of facts the defend-
ant should have called on the court to find the issue in his
favor unless the plaintiff should prove an express promise.
We can not know that the plaintiff intended to allege merely
an implied promise. An express promise is alleged preeisely
like an implied one, and unless the fact is brought upon the
record by the pleadings or the finding, the court must always
treat it as if it were an express promise.

We have no doubt however, and it seems to have been
taken for granted in the argument, that the promise here
alleged was intended to be an implied promise only, and we
shall be evading the real question between the parties unless
we so consider it.

In this view the case presents to us three questions.
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1 Was it necessary that Williams the bankrupt should
have been made a party defendant?

2. If it was necessary, can the question be made by a
motion in arrest, the matter not having been pleaded in
abatement ?

3. If it was not necessary, is not the declaration still
insufficient in not reciting the discharge and alleging more
fully the facts going to show the legality of the discharge?

As the first of these questions is the most important we
will leave that for final consideration, disposing of the others
first.

And first, as to the adequacy of a motion in arrest. While
it is a general rule that a non-joinder of a defendant must
be pleaded in abatement, if advantage is to be taken of it at
all, yet it seems to be laid down in the books that where the
necessity of making the omitted party a defendant alrcady
appears on the pleadings the defendant is not compelled to
plead the non-joindcr in abatement, but may raise the ques-
tion for the first time by a motion in arrest. The rule on
this point is perhaps nowhere better stated than by Swift in
his *Digest, Vol. I., p. 184, where, after giving the general
rule that if only a part of joint contractors are sued, they
must plead the matter in abatement and show that the othcr
joint contractors not sued are living, he adds—“unlcss it
should appear from the face of the declaration or any other
pleading of the plaintiff, that another party executed the
contract with the defcndant, who is still living. If both
these facts are admitted by the plaintiff the court will arrest
the judgment, because the plaintiff himself shows that
another ought to have been joined, and it would be absurd to
compel the defendant to plead facts which already have been
admitted.” If then we are to regard the matter that would
have constituted the plea in abatement if one had been filed,
as already set up in the declaration, we should feel compelled
to hold, in accordance with the rule, that the defendant need
not aver and prove it, but could take advantage of the plain-
tiff’s own admission, and make it the ground of a motion in
arrest of judgment.
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But it is very clear that, to open this door for the defend.
ant, the plaintiff must have alleged, and thus admitted, all
that it would have been necessary for the defendant to have
alleged in an ordinary plea in abatement. The rule that
allows the defendant, after having gone to trial upon the
merits, without hinting his intention to raise a question as to
the necessity of making other parties defendants, and thus
taking his chance for a verdict, and then, if he fails of that,
falling back upon the liability of the writ to abatement—a
question in its nature a preliminary onc, and not regarded
with favor even when formally raised by a plea in abateinent—
is one that the court will apply with reluctance, and will not
extend beyond the strictest limits to which, without repudiat-
ing the rule, it can be confined. Applying the rule in this
spirit we can not overlook the fact that the plaintiff in his
declaration has not averred, and so has not admitted, that
Williams the bankrupt co-debtor is still living. The necarest
approach to an admission of this is in the allegation that the
plaintiff ‘““has now, by virtue of said discharge, no legal right
of action against said Williams.” There is here 2 fair impli-
cation that Williams is living, as if not living the plaintiff
would not have to base his want of a legal cause of action
against him upon his discharge. But we are to look at this
averment, not for the purpose of finding its possible, or even
its probable meaning, but for the purpose of seeing whether
the admission is the full equivalent of the necessary averment
and proof on such a point in a plea in abatement. Now in
a plea in abatement for the non-joinder of a co-debtor it is
absolutcly necessary to aver in terms that such co-debtor is
still living. Such are all the forms. 2 Swift Rev. Dig., 620;
2 Chitty Pl., 449. In the absence of this admission on the
part of the plaintiff the defendant could take advantage of
the non-joinder only by a plea in abatement, and can not do
it by a motion in arrest of judgment.

But the defendant, in the next place, claims that, even if
the non-joinder could not be taken advantage of by his motion
in arrest, yet that he can by that motion raise the question of
the sufficiency of the declaration in other respects, and par-
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ticularly in its omission to recite the discharge of the bank-
rupt co-debtor, and to allege more fully the facts going to
show the legality of the discharge. But this is clearly mere
matter of form, that is good after verdict. The declaration
alleges that Williams “was duly declared a bankrupt under
and in accordance with the bankrupt laws of the United
States, and complied with all the requirements of said laws,
and was duly and legally discharged from all his debts. and
especially from the dcbt hercinbefore described.” Surely if
this form of alleging the discharge 18 open to criticisin at all,
it is at the most a defective statement of good matter and
not a case of material defect.

The final and principal question mn the case we are not
under the necessity of deciding, since we hold that it is not
properly raised, but as it has been fully argued, and is one of
some practical importance, we conclude to give our views
upon it.

It is undoubtedly the common law rule, recognized by all
the English authorities, that where a debt was originally due
from two or more persons, one of whom has been discharged
in bankruptcy, the creditor suing the non-bankrupt co-debtor
or co-debtors, must also make the bankrupt a defendant, and
on his pleading his discharge must enter a nolle prosequi as
to him, and proceed with his action against the others, taking
judgment against them only. The reason given for the rule
is that the bankrupt defendant may not choose to plead his
discharge, but to let judgment go against him, in which case
the judgment would be a binding one, and the non-bankrupt
defendants would have the benefit of it, if compelled to pay
the amount, in being able to compel him to contribute. But
this reason has no foundation in good sense. It is hardly
conceivable that any bankrupt who cared enough for his
debts to be at the expense and trouble of going through
bpankruptcy, would voluntarily waive the protection of his
discharge, and allow & valid judgment to be taken against
him for one of his former debts. If he would do this he
would probably pay the debt without a suit, or if he wished
to revive the debt while not able at present to pay it, he

VoL. xvvirr.—6
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would give his note for 1t and save his creditor the expense
and trouble of a suit. And as to his liability for a contribu-
tion, he would be as ready to admt that by giving his note
to his co-debtors for his share, or by allowing them to take
judgment against lnm for the amount, as he would to lay the
foundation for it by allowing a judgment to be taken by the
principal creditor. Taking into consideration human nature
and the ordinary principles of human action, the possibility
that a discharged debtor will not avail himself of his dis-
charge 18 one of the slenderest foundations conceivable for a
practical rule of law. The absurdity of the rule is more
strikingly shown when we consider that the bankrupt defend-
ant, on appearing and pleading his discharge,.and having a
nolle prosequi entered as against him, is entitled to his costs,
(Camp v. Gifford, T Hill, 169,) so that the plaintiff is at the
expense and trouble of making the bankrupt a defendant and
serving the process upon him, but is then compelled, when he
comes into court and pleads his discharge, to pay him for his
attendance and withdraw his case as to him, and take the
only judgment that the law could from the first have expected
him to take, against the non-bankrupt defendant or defend-
ants alone. This, if it involved no trouble and no cost,
would scem like one of those vain things that the law does
not require ; but it is worse than vain in that it involves both
trouble and cost. The rule that requires all this is so much
against good sense and reason that the British Parliament
in 1833 wiped it out by the statute of 3d and 4th William
4th, ch. 42, sec. 9. That statute provides “that to any plca
in abatement in any court of law of the non-joinder of
another person, the plaintiff may reply that such person has
been discharged by bankruptcy and certificate, or under thé
act for the relief of insolvent debtors.”

But we are not called upon to decide whether the common
law rule, without substantial foundation in reason, ought by
force of authority to be recognized and adopted in this state.
If the case required us to determine this point, we think we
should hold that, under our simple rules of pleading and
prectee, and in the prevailing disposition to discard techni-
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calities, a declaration like the one in the present casc is suffi-
cient, and that it is not neccessary that a co-debtor who has
been discharged in bankruptcy should be made a defendant
with his co-contractors.

We have remarked that it is not necessary that we decide
this point. A statute, passed in 1865, (Gen. Statutes, p. 441,
sec. 1,) provides that “a discharge to one of scveral joint
debtors, purporting to discharge him ouly, shall not effect the
claim of the creditor against the other joint debtors, but they
may be sued for the same, and may sct off any demand which
could have been set off, had such suit been brought against
all the original joint debtors.” Here, while the provision that
the discharge of one joint debter shall not affect the claim
of the creditor against the other, does not in terms provide
and perhaps does not necessarily imply that the suit against
such npon-discharged debtor may be brought against him
alone, yet the later part of the statute, in speaking of the
right of set-off being the same as if the suit had been
brought against all the original debtors, clearly implies that
the suit intended against the non-discharged debtors is a suit
- against them alone, without making the discharged debtors
parties defendants; and it is perhaps a fair implication of the
first clause of the statute that if the claim upon the non-dis-
charged debtors is to be in no manner affected, it is not
merely in full force against them as a personal debt, but as a
debt against them alone, and to be sued upon and enforced as
if it were in its origin and in every respect a debt against
them alone. At any rate we feel clear that the statute taken
as a whole may be regarded as warranting the mode of pro-
ceeding adopted by the counsel for the plaintiff in this case.

There is no error in the judgment below, and it is affirmed.

In this opinion the other judges concurred.
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o ol StaTE oF CoNNECTICUT vs. THE HOUSATONIC RAILROAD
COMPANY.

A statute provides for taxing railroads one per cent. upon a certain valuation of
their franchise and property, with a provision that when only part of a rail-
road lies in this state the company owning such road shall pay one per cent.
on such proportion of the valuation as the length of its road lying in this state
bears to the entire length of the road. A corporation owning a railroad that
ran from the southern line of this state to the Masachusetts line on the north,
took a perpetual lease, upon a fixed rent, of two Massachusetts roads, one
connecting at the state line with its own road, and the other with the latter at
its northern terminus, and thereafter the two roads in Massachusetts were
operated and maintained by the Connecticut corporation as if they were itsown
property and the three roads were one entire road. Held that the Connecticut
corporation was not to be regarded as ‘‘owning” the Massachusetts roads
within the meaning of the statute, and that it was not therefore entitled to a
deduction from the valuation of its property on account of them.

AcTioN by the State to recover a tax claimed to be due
from the defendant company; brought to the Superior Court
in Hartford County, and tried to the court upon a general
denial, before Hovey, J. The court made a special finding of
the facts. :

The defendants were incorporated as a railroad company
by the General Assembly of this state in the year 1836, and
soon after, under the powers conferred by their charter, con-
structed and equipped a railroad from Bridgeport in this state
to the Massachusetts state line, and ever since have possessed,
maintained and operated the same.

On the 11th of January, 1843, the defendants made a con-
tract with the Berkshire Railroad Company, a corporation
created by the state of Massachusetts, the important parts of
which are as follows:—

" “Whereas the railroads of said companies, as constructed

under their respective charters, form a junction with each

$ other at the dividing line betwcen Massachusetts and Con-
necticut, thereby forming one continuous line of railroad;

and whereas it is necessary, in order to subserve the interests

of said companies and of the public, that said roads should be

operated by one of the said companies; and whereas the road
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of said Berkshire Railroad Company is now, at a cost of two
hundred and fifty thousand dollars, completed to the accept-
ance and satisfaction of said Housatonic Railroad Company,
and is now and for some time past has been operated and
used by said Housatonic Railroad Company:—Now in order
to enable said Housatonic Railroad Company to usc and
operate said Berkshire railroad for all purposes necessary for
the transportation of persons and freight upon and over said
railroad, and so that the road of said Berkshire Railroad
Company and the road of the Housatonic Railroad Company
may be operated together as one road, the said Berkshire
Railroad Company hereby grants, leases and demises to said
Housatonic Railroad Company the said Berkshire railroad ;
subject, however, to all such restrictions and liabilities as are
or may be imposed upon the said Berkshire Railroad Com-
pany or its successors by the legislature of Massachusetts,
and subject also to such other terms as are hercinafter
recited; and the party of the second part shall or may pos-
sess, use and operate said Berkshire railroad, together with
all the lands, property, rights, privileges, and franchises
thercto appertaining and belonging, or that lereafter may
appertain or belong to said road, as fully and completely as
the said party of the first part might or could do under its
charter; to have and to hold the said railroad and all and
singular the premises unto the said party of the second part,
perpetually, for and during the full term of the continuance
of the charter of the said party of the first part, and any
rénewals or extensions of the same, and as fully and frecly,
to all intents and purposes, as the said party of the first part
might or could have, enjoy, use or operate the same under its
charter. And furthermore, the said party of the first part
shall, during the continuance of this lease, do all things in
its power to maintain the organization of said Berkshire
Railroad Company, choose all ncedful officers, keep all proper
records, make all needful reports, hold all necessary meetings,
pass such votes and do all such acts as may be necessary and
proper in order to enable said party of the second part to
carry into full effect the objects and intentions of this
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indenture, and on reasonable demand give such other
assurances as may be necessary therefor.

“«And the said party of the sccond part hereby covenants
with said party of the first part, that during the term in
which the provisions of this indenture shall be in force, it
will keep and maintain said Berkshire railroad and all the
premises therewith connected or thereto appertaining and
belonging, in good repair, and that said party of the second
part shall be liable for and respond to said party of the first
part for all damages, losses, costs and trouble that may in
any way happen unto said party of the first part by means of
any accidents, defaults, negligences or willful acts or omis-
sions of the said Housatonic Railroad Company, or of any
persons acting for said company. * * And said
party of the second part covenants with said party of the
first part to pay to said party of the first part, as a rent or
compensation for the premises, the sum of $1,458.38 on the
first Tuesday of cach month, during the continuance of this
lease, and on failure of said party of the second part to pay
said rents for the space of ten days after the same shall at
any time become duc, or on failure of said party of the sec-
oud part to maintain said Berkshire railroad in good order
and condition after rcasonable notice of any disrepair or
defect in said road, or of the premiscs or property therewith
connccted or thercto appertaining, or on failure, after due
and rcasonable notice, to pay to said party of the first part
all damages that may happen as aforesaid, then this indenture
shall terminate, and said party of the first part shall have a
right to re-enter and re-possess itself of all and singular the
premises.” .

In the year 1815 the defendants made another contract
with the same railroad company, the part of which important
to the present case is as follows:—

“Wheéreas authority has been given by the legislature of
Massachusetts to said Berkshire Railroad Company to build
a certain branch of said Berkshire road, which said Berkshire
company agree that said Housatonic Railroad Company may
be at the expense of building, and, when built, may operate
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the same as a part of said Berkshire railroad, if said Housa-
tonic Railroad Company shall so choose; and whereas, to
effect the objects above indicated, and to cnable the Housa-
tonic Railroad Company to accomplish the same, the Berk-
shire Railroad Company, on October 13th, 1845, resolved
that said company will increase its capital stock to an amount
not exceeding $250,000 within the discretion of the officers
of said company, to re-lay said Berkshire road with a heavy
iron rail of the same pattern and weight with that used by
the Housatonic Railroad Company in re-laying its road, to
improve the depot houses and water stations on the road, to
re-lay the West Stockbridge railroad with iron similar to that
to be used on the Berksliirc railroad, and to build a branch
to the Stockbridge Iron Works, if deemed by the directors
advisable, with the assent of the Housatonic Railroad Com-
pany :—Now, therefore, it is hercby agrced by and between
said Housatonic Railroad Company and said Berkshire Rail-
road Company, that said Berkshire Railroad Company will
issue and deliver to the treasurer of the Housatonic Railroad
Company the whole of said increased capital stock of said
company, or 8o much thercof as said Housatonic Railroad
Company shall choose to demand at any time when its treas
urer shall make application in writing therefor. And said
Housatonic Railroad Company hereby covenants and agrees,
out of the avails of said stock, to re-lay the whole track of
said Berkshire railroad with a heavy iron rail of the same
pattern and weight with that to be used by the Housatonic
Railroad Company in re-laying its road, to improve the depot
houses and water stations on said Berkshire road; and also,
if said Housatonic Railroad Company shall deem it expedi
ent, re-lay, as aforesaid, said West Stockbridge railroad, and
build said branch road. And all the enterprises and works
aforesaid shall be at the sole risk and expense of said Housa
tonic Railroad Company. And said Housatonic Railroad
Company further covenants and agrees to pay to said Berk-
shire Railroad Company, perpetually, during the continuance
of the said agreement of January 11th, 1843, hereinbefore
referred to, seven dollars per share per annum (said shares
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being $100 each) on all shares of said capital stock of said
Berkshire Railroad Company which shall be issued and deliv-
ercd to said Housatonic Railroad Company as aforesaid,
which said seven dollars per share per annum shall be paya~
ble in monthly installments from the date of its issue, and
shall be taken and considered as additional rent for the use
of said Berkshire railroad, to be added to the rent stipulated
for in the articles of agreement hereinbefore referred to, and
to be subject to all the stipulations and conditions referred to
and provided in said original agreement, regarding right of
re-entry for failure of payment, and other inatters therein
stated, and to be treated in every respect as if the amount of
rent stipulated in said original agreement were increased by
the addition of the sum herein stipulated to be paid.”

The defendants in 1847 made a further contract with the
same railroad company by which it was agreed that ome
hundred thousand dollars, increased capital of the Berkshire
Railroad Company, should be transferred to the defendants,
and that with the avails of this stock they should purchase
new engines and cars, which should be the property of the
Berkshire Railroad Company, but should be lcased to the
defendants for a rent of seven per cent. on the amount, during
the continuance of the perpetual lease of January 11th, 1843.

In 1850 the defendants made a contract with the Stock-
bridge & Pittsfield Railroad Company, a Massachusetts cor-
poration, the parts of which important to the present case
arc as follows:—

“Whereas a railroad has been constructed by the Stock-
bridge & Pittsfield Railroad Company under their charter
from a point in the line of the Western railroad near the
village of Pittsficld to a point in the linc of the Berkshire
railroad in the town of Great Barrington; and whereas the
said Housatonic Railroad Company now control, operate and
manage the said Berkshire railroad under a contract of trans-
portation entered into with said Berkshire Railroad Company,
and it is for the interest of said Housatonic Railroad Com-
pany to operate and use the said Stockbridge & Pittsfield
railroad in connection with their own, so a8 to make a con-
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tinuous line of railroad communication from Pittsfield to
Bridgeport; and whereas the said Stockbridge & Pittsfield
railroad is now completed at a cost of 438,600 to the accept-
ance and satisfaction of said Housatonic Railroad Company,
and since the first day of January, 1850, has been operated
and used by said Housatonic Railroad Company:—Now, in
order to enable said Housatonic Company to use and operate
said Stockbridge & Pittsficld railroad for all purposes neces-
sary for the transportation of persons and freight upon and
over said railroad, and so that the Stockbridge & Pittsfield
railroad and the road of said Housatonic Company may be
operated together as one road, the said Stockbridge & Pitts-
field Railroad Company hereby grant, lease and demise to
said Housatonic Railroad Company the said Stockbridge &
Pittsfield railroad, subject however to all such restrictions
and liabilities as are or may be imposed upon the said Stock-
bridge & Pittsfield Railroad Company by the legislature of
Massachusetts, or by the legal authorities of the state of
Massachusetts, and subject also to such other terms and con-
ditions as are herein recited; and the said Housatonic Rail-
road Company shall and may possess, use and operate said
Stockbridge & Pittsfield railroad, together with all the lands,
property, buildings, rights, privileges and franchises thereto
appertaining and belonging, or that hereafter may appertain
or belong to said road, as fully and completely as the said
party of the first part might or could do under its charter.
To have and to hold the said railroad and all and singular
the premises unto the said party of the second part, perpetu-
ally, from the first day of January, 1850, for and during the
full term of the continuance of the charter of the said party
of the first part, and any renewals or extensions of the saine,
and as fully and freely to all intents and purposes as the said
party of the first part might or could have, enjoy, use or
operate the same under its charter. . . And
furthermore said party of the second part covenants with
said party of the first part to pay te said party of the first
part, as a rent or compensation for the premises under this
contract, the sum of seven per cen$. per annum on the cost
VoL. xvvim. —7
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of said Stockbridge & Pittsfield railroad, that is to say, the
sum of $30,702 annyally, from the first of January last past.
* * And on failure of said party of the second part
to pay said rent or compensation for the space of ten days
after it shall have become due and has been demanded, or on
failure to maintain said Stockbridge & Pittsfield railroad in
good repair and the premises and buildings appurtenant in
good order and condition after reasonable notice of any dis-
repair or defect in said road or of the premises or property
therewith connected, or on failure after due and reasonable
notice to pay to said party of the first part all damage that
may happen on said road as aforesaid, then this indenture, if
the party of the first part shall so elect, shall be terminated;
and the said party of the first part shall have the right to
re-enter and possess itself of all and singular the premises
above mentioned.”

The Berkshire Railroad was connected with the railroad
of the defendants at the terminus of the latter road at the
Massachusetts line, and the Stockbridge & Pittsfield Railroad
was a continuation of the same line, connecting with the
Berkshire road at Stockbridge in Massachusetts.

The defendants have had possession of tlicse roads since
tlie execution of the foregoing contracts, and lave operated
and maintained them as if they were their own and in com-
mon with their own, no discrimination being made on their’
books between expenditures on or receipts from the different
roads. Since they took posséssion they have made permanent
improvements upon the roads, by purchasing lands for new
depot buildings and side-tracks, and constructing such build-
ings and side-tracks thereon, by re-building all the trestle
work and bridges, laying new ties and new rails on both
roads, and by making and maintaining fences on their sides.
As no separate account of these improvements was kept, it
is impossible to state with accuracy their cost, but they are
found on the estimates of the defendants’ witnesses to have
been about $500,000. A portion of the funded and floating
debt of the defendants was ineurred for the purpose of pay-
ing for these improvements., The whole amount expended by
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the defendants for construction and permanent improvements,
including the amount expended for improvements of the
Massachusetts roads, is $3,163,498.56. The receipts from
the Massachusctts roads are about sixty per cent. of the total
reccipts of the three roads. About one-half of the moncy
expended by the defendants upon the three roads for repairs
has been expended upon the roads in Massachusetts.

The capital stock of the Berkshire Railroad Company is
$600,000; that of the Stockbridge & Pittsficld Railroad
Company is $448,700; amounting in the whole to $1,048,700.
This stock is taxable and taxed in Massachusetts at one per
cent. of its market value, and the tax is paid by the Massa-
chusetts corporations against which the tax is laid.

The length of the Housatonic Road in Connecticut is sev-
enty-four miles, and of the two Massachusetts roads in Mas-
sachusetts fifty miles.

On the 20th of October, 1877, the defendants paid to the
treasurer of this state for taxes due from them on that day,
the sum of $9,931.81, and refused and ever since have refused
to make any further payment on account of such taxes.

Upon the above facts the State claimed judgment for the
sum of $6,858.33, being the balance of one per cent. on the
valuation of the stock and bonds of the Housatonic Railroad
Company as set forth in their statement, (less the amount of
taxes paid on real estate owned by the company and not used
for railroad purposes,) with interest thereon from the 20th of
October, 1877. The defendants claimed exemption from the
payment of any further tax for the year 1877, on the ground
that their interest in the roads in Massachusetts was such
that, by a proper construction of the statutes of this state,
they were entitled to a deduction of such part of the stock
and debt of the road as the number of miles of road in
Massachusetts bore to the whole number of miles of road in
both states.

The court sustained the claim of the State and overruled
that of the defendants; and thercupon rendered judgmentin
favor of the State for the sum of $7,748.77 damages and°
costs of suit. The defendants brought the record before this
court by a motion in error.
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C. E. Perkins, for the plaintiffs in error.
R. D. Hubbard, for the defendant in error.

Parg, C. J. This action is based upon the following sec-
tion of the statute with regard to taxation:—

“Sec. 5. The secretary or treasurer of every railroad
company, any portion of whose road is in this state, shall,
within the first ten days of October, annually, deliver to the
comptroller a sworn statement of the number of shares of
its stock, and the market value of each share, the amount
and market value of its funded and floating debt, the amount
of bonds issued by any town or city of the description men-
tioned in the twelfth section of chapter first of this title,
when the avails of such bonds or stock subscribed and paid
for therewith shall have been expended in such construction,
. the amount of cash on hand on the first day of said month,
the whole length of its road, and the length of those portions
thereof lying without this state.

“Sec. 6. Each of such railroad companies shall, on or
before the twentieth day of October, annually, pay to the
state one per cent. of the valuation of said stock and funded
and floating debt and bonds as contained in said statement,
after deducting from such valuation the amount of cash on
hand, and from said sum required to be paid the amount paid
for taxes upon the real estate owned by it and not used for
railroad purposes; and the valuation so made, and corrected
by the board of equalization, shall be the measure of value
of such railroad, its rights, franchises and property in this
state for purposes of taxation; and this sum shall be in lieu
of all other taxes on its franchises, funded and floating debt,
and railroad property in this state.”

The defendants claim the exemption from taxation under
this statute of the amount in controversy in this suit, under
the following act passed in 1876:—“When only part of a
railroad lies in this state, the company owning such road
. shall pay one per cent. on such proportion of the above
named valuation as the length of its road lying in thxs state
bears to the entire length of said road.”
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We agree with the counsel for the defendants, that these
statutes seek to ascertain the value of the property of rail-
road companies, lying within this state, devoted to railroad
purposes, and to tax that value. This was so held in the
case of Nichols v. The New Haven § Northampton Company,
42 Conn., 108, and is clearly correct. These statutes proceed
upon the idea that the market value of the stock of railroad
companies, with their funded and floating debt, and the
amount of certain bonds described, the proceeds of which
have been expended in the construction of the roads after
making certain deductions from the entire amount, fairly
represent the value of the property of railroad companies
used for railroad purposes, and therefore they take that
amount as the basis of taxation. It is manifest that the
debts of a company must be considered in ascertaining the
value of its capital stock, for such debts must be paid out of
the property of the company, and the capital stock takes its
value from what remains of the property after the payment
of such debts. Thus, if a company has capital stock to the
amount of $1,000,000, and is indebted to the same amount,
and has property of the value of only $1,000,000, the stock
of the company would be worthless, for its debts would
require the entire property of the company to pay them.
But if the stock of a company with such a capital should be
found to be worth fifty cents on the dollar, then the property
of the company must be worth $1,500,000, for in that case
$500,000 worth of property would remain after the debts had
been paid, and this would be applied on the capital stock, and
would be sufficient to pay it to the extent of one-half, or fifty
cents on each dollar of the stock. Hence the true value of
the stock of a company, with the amount of the debts of the
company, must represent the value of its property.

The statutes in question, for purposes of taxation, take the
market value of the stock of railroad companies as its true
value. This is done for purposes of convenience. Ordinarily
the market value of such stock differs but little from its real
value, and there is no convenient mode by which a more
accurate valuation of the stock could be made.
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We come now to the consideration of the claim of the
defendants. They insist that their case comes within the
provision of the act of 1876. This act, as we have seen,
provides that “where only a part of a railroad lies in this
state, the company owning such road shall pay one per cent.
on such proportion of the above named valuation as the
length of its road lying in this state bears to the entire length
of said road.” '

Suppose that when the defendants made their contracts
with the Massachusetts corporations for the use of their
roads, those roads had not been made, and the defendants
had constructed them under a charter from that state author-
izing them to do it, and had expended in such construction
an amount equal to what the Massachusetts corporations
have expended, then there would havé been added to the
defendants’ present valuation under the sixth section of the
statute, more than one million of dollars, which would have
made their proportional taxation by the state more than the
state now claims.

Again, suppose that when the defendants made their con-
tracts they had purchased these roads of the Massachusetts
corporations, if a purchase could lawfully have been made,
and had paid them an amount equal to what the sum they
yearly pay for the use of those roads capitalized at the rate
of six per cent. would amount to; that sum, with the five
hundred thousand dollars they have expended in improve
ments along the line of those roads, would again make more
than one million of dollars in addition to the present valua-
tion of the defendants’ property under the sixth section of
the statute; and this again would make their proportional
tax larger than the amount the state now claims.

But if it be claimed by the defendants that the five hundred
thousand dollars has gone into the valuation by the increased
value of their stock and by the increase of their floating
debt, still the eight hundred thousand dollars has not gone
into the valuation, and that sum in addition to their present
valuation would make their proportional tax nearly as large
a8 the amount the state now claims. :
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Again, suppose the defendants should sell their interest in
those roads back to the Massachusetts corporations, what
would they receive on such sale? If the sum they yearly
pay for the use of those roads is nothing more nor less than
a fair compensation for such use, they would receive on such
sale nothing more than compensation for the improvements
they have made along the line of those roads, that is, the
sum of five hundred thousand dollars, for they would have
nothing else that was valuable to convey to them.

How then can the defendants claim to own those roads
within the meaning of the statute? To own them within its
meaning would be to own them as they own their road within
this state. The statute proceeds upon the idea that the value
of that portion of a road out of the state and that of its
rolling stock will, in some form, enter into and enhance the
valuation of the property of the company under the sixth
section of the statute. The statute means simply to tax all
the property of a railroad company which lies within this
- state and is devoted to railroad purposes. Where the road
lies wholly within this state there is of course no difficulty.
But here is a road which lies partly within and partly without
the state. It is all under one management. The company’s
stock covers the whole road.. Its funded and floating debt
covers the whole. How shall its property lying within this
state be taxed? Shall it be separately appraised item by
item? That would not be practicable, or at least would
involve great trouble and expense. The statute has conceived
the way it can be conveniently done without trouble or
expense. It takes the whole ‘market value of the stock, and
the whole funded and floating indebtedness of the company,
and says that this amount shall be taken to be the whole
value of the property of the company devoted to railroad
purposes both in and out of the state. It then deducts from
the whole amount the market value of the property which
lies out of the state. This i8 done in this way. The amount
of property lying in each state is regarded by the statute as
being in proportion to the length of the road in each state.
The property is 8o divided, and the property lying out of the
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state is deducted from the whole amount of the property of
the company as previously ascertained in the mode prescribed
by the statute. Thus the amount of the property lying in
the state is satisfactorily ascertained. No property lying
within the state devoted to railroad purposes is intended to
be exempted from taxation. It is simply an ingenious mode
of ascertaining the amount of the property to be taxed. The
property lying out of the state is first included in the valua-
tion, because the computation cannot otherwise be made, and
then it is deducted. No more is intended to be thus
deducted than was thus first included. It is a mere process
in mathematics.

The difficulty with the defendants’ claim is that it adds but
little and subtracts a great deal. The company has but little
property out of the state to be added, but they propose to
subtract the entire value of both roads out of the state. But
what has entered into the amount of the final valuation from
those roads in Massachusetts? Nothing whatever but a por-
tion of the floating debt of the defendants, to what extent
does not appear, and some increased value of the preferred
stock of the company, to what extent likewise does not
appear. The defendants claim that at least one-half the
value of their stock grows out of their interest in those
roads. If this was true, the valuation of their property
under the sixth section of the statute would fall far below
what it would have been if the cost or value of those roads
had gone into the valuation to enhance the amount. The
entire stock of the defendants is worth but a little over one
million of dollars; consequently but half that sum would be
represented in the valuation, growing out of the defendants’
interest in those roads. But they are paying for the use of
those roads the sum of forty-eight thousand dollars annually.
They are therefore paying interest at six per cent. on a capi-
tal of eight hundred thousand dollars, which must be very
nearly the value of those roads when they came into their
hands. But this is not all. The defendants have expended
five hundred thousand dollars in improvements along the line
of those roads. These two sums together make thirteen
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hundred thousand dollars, which leaves the sum of eight
hundred thousand dollars unrepresented in the valuation
under the sixth section of the statute.

But is it true that the defendants’ stock receives one-half
its value from their interest in those roads? No doubt the
value of the stock is enhanced by such interest, inasmuch as
the cost of the improvements made by the defendants upon
those roads was paid in part by their ready moncy, and to
that extent, if the value of the improvements were worth the
expenditure, the value of the stock must be increased. '

Again, the defendants claim that the value of their stock
is greatly increased, from the fact that their road and the
Massachusetts roads, taken together, make a trunk line from
points on the Boston & Albany railroad to Long Island Sound,
and that sixty per cent. of their income grows out of their
connection with those roads. But without doubt they would
have had a connection with those roads if they had had no
interest in them, for the interest of all the roads would have
required such a connection. About all the difference scems
to be, that the roads are now bound together by a perpetual
contract, while without a contract they would have been
bound together by their common interest. But the defend-
ants’ stock is probably somewhat enhanced in valuc by their
permanent connection with those roads. It does not appear
to what extent, but it cannot be to a very great one.

So far as the defendants’ stock has been increased in value
by their interest in the Massachusetts roads, and so far as
their floating debt has been increased by the making of per-
manent improvements along these roads, they ought to have
the benefit of these facts in a proportional reduction of their
tax; and no doubt, if the matter was brought to the attention
of the legislature, a proper reduction would be made. But
the courts have no power to do equity in the matter.

The conclusion then is, that the defendants do not own the
Massachusetts roads within the meaning of the statute of
1876, whatever their interest in them may be called.

There is no error in the judgment below.

In this opinion the other judges concurred.
VoL, xLviiL.—8 -
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WiLLIAM HAMERSLEY, STATE'S ATTORNEY vs. CHARLES
BLaie, »

The act of 1877 (Session Laws, 1877, p. 159,) provides that upon an appeal
from the judgment of a justice of the peace to the Superior Court in a crimi-
nal case, if the defendant shall fail to give bond for the prosecution of his
appeal the justice shall commit him to the county jail till the next scssion of
the Superior Court, there to answer to the complaint. Held that where on
such an uppeal the defendant gave a void bond, it did not make the appeal
void, but that the case went into the appellate court, which had power by
Pproper process to bring the defendant before it.

Whether a bond given in such a case 18 invalidated by the omissiou from the
condition of the words ‘‘to prosecute his said appeal to effect:” Quere.

Under the provisions of the statute (Gen. Statutes, tit. 20, ch. 13, part 10, sec.
1,} a very liberal construction should be given to such an instrument for the
purpose of sustaining its validity.

AppLICATION by the Attorney for the State for a writ of
mandamus to compel the defendant, a justice of the peace,
to issue a mittimus for the execution of a judgment rendered
by him in a criminal case; brought to the Superior Court in
Hartford County. The Attorney demurred to the return of
the defendant, and the case was reserved on the demurrer
for the advice of this court. The case is sufficiently stated
in the opinion.

W. Hamersley, State’s Attorney, was heard in support of
the demurrer. No counsel appeared for the defendant.

- Loomis,J. From the record it appears that a justice court
held by the defendant, having tried and convicted one Shook
of the crime of cruelty to an animal, sentenced him to pay
a fine and costs. From this judgment he appealed to the
next term of the Superior Court, and gave a bond in all
respects according to law except the addition of the words
“to prosecute his said appeal to effect.” Upon this bond
the accused was given his liberty, and the justice transmitted
copies of record in due form to the appellate court, where the
accused appeared and moved to crase the cause from the
docket, on the ground that the bond was void, and that there-
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fore the appeal was void. The Superior Court, accepting
this view of the law, erased the case from the docket. The
Attorney for the State, assuming the ruling to be correct,
and that the judgment of the justice remained unaffected by
the appeal, instituted this application for a mandamus, to
compel the defendant as justice aforesaid to execute and
enforce his judgment.

It appears therefore that the question is in a nut-shell—if
the appeal was a nullity, the judgment of the justicc was
not vacated and the defendant should issue his mittimus to
enforce it as required by the writ of mandamus, but if the
appeal was valid, the power of the justice has gone, and the
appellate court alone can deal with the offense.

Prior to the act of 1877, (Session Laws of 1877, p. 159,)
if the accused on appeal failed to give bonds, or gave a void
bond, his appeal was considered of no avail, and the judg-
ment of the justice court remained unaffected; but the act
referred to was manifestly designed to remedy.a defect in the
old statute, under which the want of property or the want of
friends might compel the accused to submit to the final
judgment of a justice of the peace, however unjust. The
new act secures to the accused the absolute right of appeal
whether he gives bonds or not. The appeal is complete when
taken in open court, and thereupon the jurisdiction of the
justice over the accused (cxeept on default of procuring
bonds to commit him to jail as specified in the act,) ceases.
And thereafter the Superior Court has sole jurisdiction of
the offense, and can compel, by appropriate process, the
appearance of the accused, even though he was not committed
to jail by the justice, but was allowed his liberty on giving
a bond for his appearance that proved to be void.

The view we have taken leads to the conclusion that the
writ of mandamus will not lie in this case, irrespective of
the question as to the validity of the bond given on the
appeal. In avoiding the latter question however we would
not be understood as endorsing by implication the opinion of
the court below that the bond was void. Under the General
Statutes, tit. 20, ch. 18, part 10, sec. 1, we should give 4 very
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liberal construction to the instrument for the purpose of sus-
taining its validity. But the exigencies of the present case
do not require a decision of this question.

We advise the Superior Court that the return as made by
the defendant to the alternative mandamus is sufficient.

In this opinion the other judges concurred.

WrLLiaM K. JONES AND OTHERS' APPEAL FROM PROBATE.

The general rule with regard to legacies to a class of persons is, that those only
who are embraced in the class at the time the legacy takes effect will be
allowed to take.

But where a legacy of that kind takes effect in point of right at one time and
in point of enjoyment at another, the general rule is that all those will take
who are embraced in the class at the time the legacy takes effect in point of
enjoyment.

A testator gave certain property to his son for life and after his death to his
children eqnally. When the testator died the son had a wife fifty-nine years
of age and three adult children, but the wife afterwards died and the son
married again, and had two more children, who were living at his death.
Held that these children were entitled to share equally with the others in the
property given by the will.

APPEAL from a probate decree ordering a distribution of
a portion of the estate of James M. Goodwin, deceased;
brought to the Superior Court in Hartford County. The
following facts were found by the court:—

James M. Goodwin, the testator, died in the city of Hart-
ford, on the 80th day of March, 1870, leaving a considerable
estate. By his will, which was executed on the 2d day of
February, 1870, he provided that, after the payment of cer-
tain legacies, the residue of his estate should be divided into
fifty equal parts, twenty of which he bequeathed as follows:

“Sizth. I give and bequeath the use, income, interest and
improvement of twenty of the above named fifty equal parts
to my beloved son James M. Goodwin, Jr., for and during
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the term of his natural life, and at his decease I direct the
same to be divided equally among his children.”

i At the time of the death of the testator his son James M.
Goodwin, Jr., was living, aged sixty years, and his wife,
Charlotte Goodwin, was also living, aged fifty-nine years;
and he had only three children living, each of whom was
then married and more than twenty-one years of age, namely,
Julia A. Jones, the wife of William K. Jones, Roxie E.
Walker, the wife of M. W. Walker, and Addie J. Henry, the
wife of E. C. Henry.

Of these children Julia resided with the testator up to
1856, when her education was completed, and she and her
sisters, Roxie and Addie, frequently visited him up to a very
short time prior to his decease, and he was very much
attached to all of them.

Subsequent to the death of the testator the said Charlotte
Goodwin died, and James M. Goodwin, Jr., afterwards mar-
ried Eugenia H., his surviving wife. From this marriage
there were born two children, namely, Virginia Goodwin and
Beatrice Goodwin, who are now living, and are infants of
tender years.

James M. Goodwin, Jr., has since died, leaving surviving
him his widow, Eugenia H. Goodwin, the three adult children
above mentioned by his first wife, and the two infant children
acove mentioned by his second wife, all of whom now
survive.

Upon these facts the case was reserved for the advice of
this court.

R. H. Jones, Jr., and W. R. McKenney, of Virginia,
with whom were E. Joknson and 8. O. Prentice, for the
appellants.

The question presented for the consideration of the court
is whether, under the sixth clause of the will of James M.
Goodwin, Sr., the twenty parts therein mentioned are to be
divided into three parts, one of them to go to each of the
three adult children by the first marriage, or whether they
are to be divided into five parts, one of them to go to each
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of the three adult children, and one to each of the two infant
children by the second marriage.

1. The first question to be determined in the consideration
of this case is, what was the intention of the testator? for it
will not be denied that in the construction of wills the main
purpose of the court always is to get at what was that inten-
tion; for unless it shall appear that that intention is in con-
flict with the principles of law applicable to such cases, then
it must govern in the decision of the points in controversy.
The most casual consideration of the peculiar circumstances
of the case must lead to the conclusion that the children of
James M. Goodwin, Jr., living at the testator’s death, and
no others, should share in the bequest.—1st. Because of the
fact that there were then living three children, all of them
over the age of twenty-one years and married.—2d. Because
. of his affection for these three children, as manifested by the
fact that one of them lived in the house with him up to the
time of the completion of her education, while all three of
them, though they lived in a distant state, frequently visited
him up to a short time before his death.—8d. Because of the
very significant fact that, at the time of the testator’s death,
James M. Goodwin, Jr., was sixty years of age, and his wife,
Charlotte, fifty-nine, and certainly the testator could not have
contemplated the happening of three events, which a
moment’s thought would have convinced him were hardly
within the range of the possible, namely, that James M.
Goodwin, Jr., would have survived his wife; that after her
death he would have married a second time; and that at his
advanced age he would lhiave had other children born to him;
while the already advanced age of his wife precluded the
thought of other children being born to her. It seems to be
well settled that thie construction of the words of a will can-
not be affected by the occurrence of contingencies not in
the mind of the testator either at the time of making lis
will (which in this case was the month prior to his death)
or before his death ; for no one can know with certainty what
a testator might have been disposed to do, in a state of facts
not presented to his mind. 2 Redfield on Wills, 22; Pride
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v. Fooks, 8 De G. & J., 252, 275.\ Hence in aid of the con.
struction of wills we can only introduce extrinsic evidence
to show the state of facts and of the testator's knowledge at
the time of making the will. But as for most purposcs the
words of the will speak from the death of the testator, it
may often afford some aid in conjecturing the sense in which
the testator expected it to be received, by showing the sur-
rounding facts and the state of the testator’s mind and
knowledge up to the time of his death. 2 Redficld on
Wills, 22.

2. The general rule in regard to bequests to a class is,
that all who are embraced in the class at the time the bequest
takes effect will be allowed to take, and consequently, as an
interest devised under a will ordinarily takes effect at the
death of the testator, it will be so regarded, and the class
ascertained as of that time. 2 Redfield on Wills, 9; David-
son v. Dallas, 14 Vesey, 576; De Witte v. De Witte, 11 Sim.,
41; Petway v. Powell, 2 Dev. & Batt. Eq., 308. Now if the
class is to be determined as of the time the bequest in this
case took effect, we can not do better than quote the language
of CARPENTER, J., in Dale v. White, 83 Conn., 294, to deter-
mine when the bequest in this case is deemed in law to have
taken effect. Hesays: “It is a well scttled rule of construc-
tion that a legacy given to a person or a class, to be paid or
divided at a future time, takes effect in point of right at the
death of the testator. In such case the contingency cttaches,
not to the subject of the gift, but to the time of payment.”
And then he goes on to show that in all cases *“ where words
are equivocal, leaving it in doubt whether the words of con-
tingency or condition apply to the gift itself or the time of
payment, courts are inclined to construe them as applying to
the time of payment, and to hold the gift as vested rather
than contingent.” And as in the case before us, as well as
in that case, the legacy is not in terms made to depend upon
any contingency or condition, this rule seems to us decisive
of the case, and to show clearly that at the death of James
M. Goodwin, Sr., the legacy vested in the children of his son,
James M. Goodwin, Jr., then living, and was not to be
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divested by the birth of other children, born of a subsequent
marriage; and hence that the legacy should be divided into
three, rather than five parts. Z'Aroop v. Williams, 5 Conn.,
98; Colt v. Hubbard, 88 id., 281; Austin v. Bristol, 40 id.,
120; Eldredge v. Eldredge, 9 Cush., 516; Nash v. Nash, 12
Allen, 845; Thompson’s Lessee v. Hoop, 6 Ohio St.,480. The
mere fact that one estate under a will is provided to take
effect after the termination of an intervening one, will not
have the effect to prevent both estates becoming vested at the
moment of the deccase of the testator, the one in possession,
the other in prospect or remainder. 2 Redfield on Wills,
216; 1 Jarman on Wills, 758. In confirmation of these
principles we quote from the opinion of Sir James Wigram,
V. C., in Leeming v. Sherratt, 2 Hare, 17, the following:
“Courts of equity, in the.construction of wills relating to
personal property, follow the rules of the civil law. By that
law, when a legacy is given absolutely, and the payment
postponed to a future definite time, the court considers the
time as annexed to the payment, and not to the gift of the
legacy, and treats the legacy as debitum in prasentt, solven-
dum in futuro” And we find the rule as laid down in Dale
v. White sustained in Massachusetts in Emerson v. Cutler,
14 Pick., 108; Olney v. Hull, 21 id., 811; Furness v. For, 1
Cush., 134; Bowker-v. Bowker, 9 id., 519. And Parsons,
C. J., in Dingley v. Dingley, 5 Mass., 537, thus states the
rule:—¢ For it is a rule of law that a remainder is not to be
considered as contingent, when it may be construed, consis-
tently with the testator’s intention, to be vested.” See also
Shattuck v. Stedman, 2 Rick., 468; Blanchard v. Blanchard,
1 Allen, 228. We thercfore confidently submit, that agree-
ably to what evidently scems to have been the intention of the
testator and the principles of law applicable to cases of this
kind, the children of James M. Goodwin, Jr., who were living
at the death of the testator, took a vested estate in the
bequest, which was not divested by the birth of the two after-
born children; and therefore that the entire bequest should
be equally divided among the three children by the first
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C. E. Perkins, for the appellees.

The question now before the court is fully considered in 2
Jarman on Wills, 55-57. With regard to devises to children
as a class, after saying that the question has been as to the
point of time at which the class is to be ascertained—that is,
at what date the children who take must be existing, the
author lays down some rules of construction, as follows:—
“1st. An immediate gift to children (that is, a gift to take
effect immediately on the testator’s decease,) comprchends
the children living at the testator’s death (if any), and those
only.—2d. That where a particular estate or interest is carved
out with a gift over to the children of the person taking that
interest, or the children of any other person, such gift will
embrace not only the objects living at the death of the testa-
tor, but all who may subsequently come into existence before
the period of distribution.” And again—*“In cases falling
within this rule the children, if any, living at the death of
the testator, take an immediately vested interest in these
shares, subject to the diminution of those shares (that is to
their being diverted pro tanto) as the number of objects is
augmented by future births during the life of the tenant for
life.” These are given as the well-settled rules of construc-
tion in such cases, and many authorities are cited in their
sapport. It is not even suggested that there are any conflict-
ing authorities, or that the rule is doubtful. It is further
stated that this rule is peculiar to devises to children and
brothers and sisters, it being inferred, from the testator’s not
saying that the devise over is limited to children of the ten-
ant for life who are living at the death of the testator, that
he means to include, as in this case, all his grandchildren.
Redfield on Wills, (Vol. 2, p. 10,) lays down the same princi-
ple, saying that, where no time is fixed for the paymeunt of a
legacy to the children of A4, it is due at the death of the tes-
tator, and only the children then in existence can take; but
where there is a bequest to take effect after the expiration of
the intervening estate also created by the will, after-born
children will be entitled where the gift is to children as a
class. So on page 29 he says:—¢“But where bequests are
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made to a class as the children of a person by name, it will
be construed in general, and unless there is something in
the case to indicate a different purpose, to include children
by different marriages.” The same rule is laid down in
O’Hara on Wills, 289, and in the text books generally.

The decisions on the subject are very numerous and all to
the same effect. A great number are referred to in the notes
to Redfield and Jarman. We will cite only the following:—
Dingley v. Dingley, 5 Mass., 535, 58T ; Foadick v. Fosdick, 6
Allen, 41; Hall v. Hall, 123 Mass., 120; Jenkins v. Freyer,
4 Paige, 47, 58; Kilpatrick v. Johnson, 15 N. York, 822, 825.

There is nothing in this case to show that the testator had
any different intent. It is found that the children by the
first wife, or some of them, had lived with the testator or in
his family, and that he was fond of them. It was not possi-
ble for the children of the second wife to have lived in his
family, as they were not then born; but if they had been,
there is no reason to doubt that he would have been equally
fond of them. ' In Bond’s Appeal from Probate, 81 Conn.,
183, the court intimates, on page 191, that evidence to show
the different affection a grandparent has for his different
grandchildren is inadmissible to give & contruction to a clause
of this kind. It may be said that at the time the will was
made the son had a wife living who was beyond the age of
child-bearing, and that the testator could not be supposed to
have thought that she would die and that his son would marry
again and have other children. It would seem most probable
that he did not think anything about it, but intended the
property to go to whatever children his son might have. If
he had thought of such a possibility as his son marrying
again and having more children, he would have been more
likely to make provision for them, who would probably be
very young and helpless, than for older children who were
grown up and married and could take care of themselves.
But it is immaterial whether the testator contemplated such
a possibility or not, a8 he has used words fitted for such a
state of things. Ovritchett v. Taynton, 1 Russ. & Mylne, 541.
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CARPENTER, J. James M. Goodwin died March 30th, 1870.
In his will he divided his estate into fifty equal parts. The
sixth clause of the will reads as follows:~—“I give and
bequeath the use, income, interest and improvement of
twenty of the above-named equal parts to my beloved son,
James M. Goodwin, Jr., for and during the term of his nat-
ural life, and at his decease I direct the same to be divided
equally among his children.”

At that time James M. Goodwin, Jr., had three adult chil-
dren, and his wife was still living. Subsequently she died;
he married again, and had two children by his second wife.
He is now dead, and the question reserved for this court is,
whether the children by the second wife share in the legacy
to his children.

The general rule in regard to a legacy to a class is, that
those and those only who are embraced in the class at the
time the legacy takes effect will be allowed to take. This is
conceded. But it sometimes happens, as in the present case,
that a legacy takes effect in point of right at one time and
in point of enjoyment at a subsequent time. In such cases
another rule, of nearly universal application, with hardly a
dissenting authority, prevails; and that is, that all who are
embraced in the class at the time of the distribution, or when
the legacy takes effect in point of enjoyment, will take.

That rule applies to and determines this case. The fact
that the legacy vested in the children of the first wife at the
death of the testator is no obstacle to the application of the
rule. It vested subject to diminution by the birth of children
afterwards.

The Superior Court is advised that all the children of
James M. Goodwin, Jr., including those by his second wife,
are entitled to share in the legacy.

In this opinion the other judges concurred.
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ELI 4
" 83 600

JAMES CarsoN vs. THE CI1TY OF HARTFORD.

An ordinance passed by the common council of the city of Hartford under its

—

charter, provides for the following mode of laying out streets: “ A resolu-
tion of the council proposing to lay out the street is to be referred to the
boarnl of street commissioners, with publication in two daily newspapers of
the city, and a notice to all objectors to file objections with the board; an
investigation by the board, and & report approving or disapproving, with
reasons ; action by the council on the report, favorable or adverse; if favor-
able, an assessment of damages and benefits by the commissioners ; a right of
appeal from the assessment to the Court of Common Pleas; when these are
determined a final report by the commissioners as to the entire cost of the
proposed street; and a right on the part of the council to then adopt the
lay-outor reject it. Ifitis adopted the land becomes appropriated to public use

" when paid for. In May 1874, a resolntion that the common council * will

lay out and establish” a street in part over land of the plaintiff, was intro-
duced in the council and published as required by law and after publication
was passed; the street commissioners mct for the purpose of making asseas-
ments in June and made their report in September, 1874 ; appeals were
taken by sundry parties which were not disposed of until August, 1877, when
the commiseioners made their final report, recommending, in view of the ex-
peuse and of changes in the value of property, the abandonment of the im-
provement ; and the council thereupon passed a resolution rescinding. its
former vote and discontinuing all proceedings in the matter. The plaintiff,
in whose favor damages had been assessed by the commissioners, brought an
action against the city, claiming that it was liable both at common law and
under a statute which provides that when any highway duly laid out shall be
legally discontinued before being opened or worked the owner of land that
had been taken for it may recover his actual damages from the laying out of
the same; alleging that he had contracted for the erection of a building on
the land and was compelled to break the contract, that he was prevented from
building upon or getting any revenue from the land for more than three
years, and that he might have sold the land for $10,000, while by its deprecia-
tion he could not now eell it for over $5,000. Held—

That it was not a case of the discontinuance of a street that had been laid
out, as all the procecdings were provisional and subject to the action of the
council upon the final report of the commissioners, and that therefore there
was no liability under the statate.

That there was uo liability at common law, the council having the right to
ascertain all the facts, and to act upon full consideration after such enquiry,
and no unnecessary or inexcusable delay being alleged.

8. That the city could not be liable on the ground that it had deceived the

plaintiff by its proceedings by leading him to suppose that the street had
been or would be legally laid out, as all the proceedings were in accordance
with law and could not be construed as a declaration that they had a Tegal
effect which the law did not give them, or a8 a promise which they did not in
law involve.
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It seems however that the power given by the ordinance might be abused by an
imexcusable delay in the proceedings of the city, and that in such a case the
city might be compelled to indemnify a land-owner who had suffered loss
thereby.

But the liability of the city could not depend solely upon the length of time
between the reccption and final rejection of the proposition to lay out the
street.

AcTION ON THE cASE for an injury to the plaintiff’s prop-
erty by the institution and subsequent abandonment by the
defendant city of proceedings for the laying out of a street;
brought to the Superior Court in Hartford County.

The declaration contained four counts, under the first of
which no claim was made. The second count was as fol-
lows :—-

That on the 24th day of May, 1874, the plaintiff was, and
for a long time previous thereto had been, the owner of a
certain piece of land lying in the city of Hartford, [describ-
ing it,] and that the court of common council of the city of
Hartford, on or about the 24th day of May, 1874, laid out a
new street or highway over the same, and appraised the
damages to the plaintiff by laying out of the same above
the benefits, at the sum of eight thousand two hundred
dollars; and that the plaintiff at the time of the laying
out of said street had made preparations for erecting a
building upon said lot, and said court of common council
on or about the 1st day of October, 1877, discontinued said
street. And the plaintiff says that said lot of land, at the
time of the aforesaid vote of said common council, was worth
the sum of twelve thousand dollars, and that the plaintiff,
by the action of the city, was for more than three years de-
prived of the use of said land, was prevented from selling
the same, and at the time said court of common council
voted to discontinue and abandon all proceedings in refer-
ence to the laying out of said street said property had greatly
depreciated in value; all of which is to his damage the sum
of fifteen thousand dollars.

The third count was as follows :—

Also in a plea of the case under a certain statute, namely,
section fifty-two of part first of chapter seven of title six-
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teen of the General Statutes, whereupon the plaintiff declares
and says that on the 24th day of May, 1874, he was, and for
a long time prior thereto had been, the owner of the piece of
land described in the foregoing count, and that afterwards,
and whilst the plaintiff was the owncr of said land, namely,
on the 24th day of May, 1874, the court of common council of
the city of Hartford duly laid out a certain new highway to be
called West Street, as a substitute for the highway then ex-
isting in said city known by that name ; that said new high-
way 80 laid out included in its limits nearly the whole of said
piece of land, and so much thereof as to make the portion
not so included wholly worthless; that afterwards, on or
about the 1st day of June, 1874, said court of common coun-
cil, by the board of street commissioners of said city, ap-
" praised the damages done the plaintiff, over and above the
benefits received by him from the lay-out of said new high-
way, at the sum of eight thousand and two hundred dollars;
and that afterwards, and whilst the plaintiff was the owner of
said land, said court of common council on or about the 22d
day of October, 1877, discontinued said new highway before
it was opencd and worked. And the plaintiff says that just
before said new highway was laid out as aforesaid, he had
contracted for a building to be immediately placed on said
piece of land, and by reason of said lay-out was obliged to
"break said contract, whereby and by said action of the defend-
ants he was damaged the sum of five hundred dollars ; that
by reason of said lay-out he was for the period of three and
a half years prevented from building on his said land, and
prevented from receiving any revenue or rent therefrom,
whereby he was damaged to the amount of three thousand
dollars; that at the time of said lay-out said land was of the
value of ten thousand dollars, and the plaintiff might and
would have sold the same had he not been prevented by said
lay-out from so doing; that at the time of said discontinu-
ance of said new lighway the said land had depreciated in
value fifty per cent., and the plaintiff, by reason of his hav-
ing been prevented as aforesaid from selling said land, was
damaged to the amount of five thousand dollars; and the
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plaintiff says that the defendants are liable to pay the dam-
age so done by said lay-out and discontinuance of said
new highway, under and according to the statute aforesaid,
all which is to the plaintiff’s damage the sum of ten thousand
dollars. :

The fourth count, after setting out the same general facts,
proceeded as follows : —

That the defendants, well knowing the premises and in-
tending to injure and prejudice the plaintiff, did, on the 24th
day of May, 1874, in violation of their legal duties, by their
court of common council, pass a vote proposing to lay out a
new highway as a substitute for a highway then existing,
known as West Street,and included in said proposed lay-out
nearly the whole of said piece of land of the plaintiff, and
did deceitfully advise the plaintiff that said vote was a valid
lay-out of said new highway, and did by its lawful agents
forbid the plaintiff from completing the building he had so as
aforesaid commenced on his said land, and did unlawfully
endeavor to and did intimidate the plaintiff and prevent him
from completing said building; and did further deceitfully,
and in violation of their said duties, advise and notify the
plaintiff and all other citizens of said city that said vote was
a lawful lay-out, by causing an assessment of benefits con-
ferred and appraisal of damages inflicted by the lay-out of
said new highway to be made by their board of street com-
missioners, as if there had been a lawful lay-out, and by
appearing by their attorney upon the trial of appeals from
said assessment of betterments and appraisal of damages; and
did wrongfully and unnecessarily prolong the proceedings on
said vote until the 24th day of October, 1877, when by their
court of common council said vote was rescinded. By means
whereof the plaintiff, during the whole of the time from the
passage of said vote until the same was resginded as aforesaid,
was prevented from building on his said land, and was de-
prived of the rents he otherwise would have received there-
from, to the amount of three thousand dollars, and was put
to great expense in procuring counsel and witnesses upon the
trial of said appeal from said assessment of betterments and
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appraisal of damages, to wit, to the expense of five hundred
dollars,and was during all of said period prevented from sell-
ing said piece of land by reason of the cloud upon his title
and right to sell growing out of said unlawful and wrongful
acts of the defendants ; and by way of showing special damage
in this regard the plaintiff says that at the time of said vote
said land was readily salable for the sum of ten thousand
dollars, and was worth ten thousand dollars, but that after-
wards, and before said vote was rescinded, said land depreci-
ated in value six thousand-dollars, and became unsalable;
all which is to the plaintiff’s damage the sum of ten thousand
dollars.

The defendants demurred to the declaration, and the case
was reserved upon the demurrer for the advice of this
court.

It was stipulated by the parties that the following state-
ment of the proceedings of the city should be taken as being
embodied in the declaration, and as a correct statement of all
that had been done by the city in the matter.

The following resolution was presented in the court of
common council on the 11th day of May, 1874, and was
ordered to be published as required by the city ordinance,
and having been duly published on the 18th and 14th of
May, was passed by the council on the 24th of May, 1874.

“ Regolved, That the court of common council of the city
of Hartford will lay out, open and establish a new street or
highway as a substitute for the present West street, as fol-
lows :—the east line thereof to commence at a point in the
north line of Buckingham street, ten feet west of the divid-
ing line between the lands owned by James Carson and
Samuel Hanmer, thence running northerly in a direct line
to Elm street, passing through a point on the face of the
wall of the southavest corner of the brick house owned by
William E. Butler; the west line to be fifty feet west of the
above described east line and parallel thereto at all points;
the building lines on both sides of said street to be coinci-
dent with the street lines; and the board of street commis-
sioners are hereby instructed to take the necessary measures
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for the laying out and establishment of said street and
building lines in conformity to law.”

The first meeting of the board of street commissioners for
making assessments of damages and bencfits was held on the
1st of June, 1874. The assessment was completed, and a
certificate of it filed with the city clerk on the 2d of Sep-
tember, and was duly published on the 8d and 4th of Sep
tember, 1874. From this assessment appeals were taken to
the Court of Common Pleas, as by law provided, and William
C. Crump, Esq., was appointed by that court a comunittee to
hear the same. Mr. Crump made his report, sustaining the
assessment in general, though reducing the benefits some
ten per cent., and increasing the damages to one or two par-
ties. The street commissioners then submitted their final
report in the matter, (which included Mr. Crump’s reassess-
ment,) with the following recommendation, August 18th,
1877:

“From the report and statements as above recited it
appears that the assessments for benefits are insufficient in
the sum of $10,7569.85, to pay the damages awarded, and
such deficiency must be assumed and paid for from the city
treasury if the improvement proposed is to be effected. It
is the opinion of the board that the special benefits accruing
therefrom to the city at large are not sufficient to warrant
such assumption and payment; moreover the market value
of real estate has become 8o much less since the assessment
was made that both damages and benefits now scem exces-
sive. The board therefore with great regret are obliged to
recommend that the resolutions passed by the court of com-
mon council May 24th, 1874, for the laying out and establish-
ment of new street and building lines of West strect, be re-
scinded, and that all proceedings taken or pending in relation
thereto be discontinued and abandoned, and to this end it
respectfully submits the following resolution.”

The resolution submitted was as follows :

“Resolved, That the resolution passed by this court May
24th, 1874, for the laying out and establishment of the new
street and building lines of West street be rescinded, and
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that all proceedings taken or pending in relation thercto are
hereby discontinued and abandoned.”

This resolution was passed by the common council on the
27th of October, 1877.*

® The city ordinance, relating to the laying out of streets, passed by the
common council under authority of the city charter, is as follows :

Sec. 1. Whenever any vote or resolution shall be offered in either board of
the court of common council, proposing to lay out, construct, or establish any
new highway, strect, public park, dyke, or walk; * # under any of the
provisions of the city charter, or amendments thereto, such vote shall not be
passed by either board until said court has caused said proposed vote or resolu-
tion and a certificate that the same is pending in said court, attested by the city
clerk, to be published twice, at least, in two daily newspapers pnblished in the
city of Hartford, with a notice appended to such published vote or resolution to
all persons to file a written statement of their objections, if any they have, with
the board of street commissioncrs within ten days inclusive from the day of the
first publication of said notice. * #

Sec 2. Every such proposed vote or resolution shall briefly and intelligibly
state the general character and description of the proposed improvemeunts, but
need not contain definite measurements, courses, or termini. * ®

‘Sec. 3. The court of common council shall, before further proceeding to
pass or carry out said vote or resolution, refer the same to the board of street
commissioners for their investigation, and said board shall forthwith inquire into
the same, and make report thereon to the court of common council, either recom-
mending or disapproving the passage of said vote or resolution, with their rea-
sons therefor.

SEC. 4. At any time after the expiration: of said ten days, and after the
report of the commissioners thereon shall have been made and accepted, said
court of common council may proceed to carry said vote or resolntion into
effect in manner as hereinafter provided, or otherwise act upon the same. And
whenever said court shall order any of said proposed improvements, the entire
expeuse of carrying out said improvement shall be assessed as betterments upon
the persons or land specially benefited thereby, as hereinafter provided.

Seo. 5. [Provides for notice to be given by the street commissioners of their
meeting to assess damages and benefits.]

Skc. 6. Whenever any vote or resolution described in the first section of
this ordinance has been legally published, and it shall be necessary to take any
land or any interest therein belonging to private owners or corporations for said
contemplated improvement, the court of common conncil, before otherwise car-
rying said vote or resolution into effect, unless they obtain such land or interest
by voluntary dedication from the owners thereof, shall refer the subject matter
of the contemplated improvement to the board of strcet commissioners, and
said board shall therenpon proceed in behalf of said court of common council,
as follows  Said board shall obtain from the city surveyor a map, drawing, or
written description, clearly explaining the contemplated improvement, and show-
ing the adjoining land and owners thereof, and shall then agree, if possible,
with the owners of the land required for said improvement, upon the compensa-
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C. E. Perkins, in support of the demurrer.

1. The plaintiff cannot recover under the provisions of
the statute (Gen. Statutes p. 240, sec. 52), which provides
that “ when any highway, duly laid out, shall be legally dis-
continued before being opened or worked, the owner of land

tion to be made therefor, including the damages for establishing a building
line or linesin case of opening a new street, and with those who will be
specially benefited by said improvement, as to the payment of the entire amount
to be assessed as betterments for said improvement, and the respective amounts
or proportions thereof which each person so benefited will pay, and secure from
each such owner or person proper written evidence of such agreemeut.

Skc. 7. If said board of street commissioners fail to agree with any owner
of said land or interest therein, or with any of the parties who in their opinion
should be assessed for any benefits on account of said proposed improvement,
they shall, after the requisite notice given as hereinbefore provided, proceed to
assess all betterments or bencfits and to appraise all damages therefor to the
persons liable to such betterments or entitled to such damages, including the
damages for building lines in case of new streets or alteration of existing streets
(except expense for comstruction, which shall be assessed as hereinafter pro-
vided), upon the proper parties or land specially benefited by said proposed
improvement, in proportion to the benefit or damages to each respectively, and
shall furnish a proper certificate thereof, signed by a majority of said board, to
the city clerk, who shall forthwith cause the same#to be published at least twice
in two or more of the daily newspapers published in the city of Hartford, at
least four days before the same shall be acted on by eaid court, and the original
certificate shall be lodged on file in the city clerk’s office, and the same shall be
binding and conclusive upon all parties if said court order said improvement,
unless appealed from and changed upon said appeal as by law provided ; and
when any appeal shall be taken, said board shall instruct and aid the city attor-
ney in the matter of said appeal, until the same shall be determined.

8Ec. 8. Whenever all persons who are entitled to compensation for damages,
or liable for betterments on account of any of said improvements, shall agree
wpon the respective amounts to be received or paid by them therefor; * # gaid
board shall immediately thereafter make their report to said conrt of common
council, and, in cases where an appeal or appeals are taken as aforesaid, as soon
a8 practicable after such proceedings are determined. )

Sec.9. Their report shall set forth the amount of damages agreed upon
with each of said owners of land, and the amount of benefits agreed to be paid
by the respective parties benefited by said improvement in cases of agreement
with all parties; or, in case of assessment by said board, of the amount of
damages appraised or betterments assessed upon each of the parties entitled to
such damages or liable for such betterments, or npon an appeal the amount
fixed by the court or judge hearing the same, so that all damages thus ascertained
may become A part of the expense to be assessed, and all betterments may be
thus assessed npon the persons or property specially benefited thereby. And
eaid committee shall also embrace in their report o avritten descriptive survey
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over which it is laid out may recover of the town or city his
actual damages from laying it out.” In Kirtland v. City of
Meriden, 39 Conn., 107, the court says on page 114: «If
we had no statute on the subject, the petitioners would be
entitled to their damages, the discontinuance notwithstand-
ing, for the discontinuance proceeds upon the idea that
a perfect legal highway had come into existence by the opera-
tion of the proceedings laying it out.” Now the real ques-
tion in this case is whether the extension of West strect was
ever actually “laid out” and ¢ discontinued.” The city
claims that no lay-out ever was made ; all that was done was
to take such necessary preliminary proceedings as would
enable the common council to pass finally on the question
whether, under all the circumstances of the case, the ex-
pense, the amount of assessments for damages, and the
amount of those for betterments, it was on the whole best to
lay out this extension or not. It clearly appears, from the
city ordinance, that the method of laying out streets is as -
follows :—A vote is prepared proposing to lay out the street,
this vote is published in the papers and referred to the street
commissioners to examine and report their opinion to the

of the proposed improvement concerning which said proceedings have been had,
and such a vote, resolution or ordinance as in their judgment ought to be passed
in order to establish and carry out said improvement, fully describing therein
the width, curve, boundaries, grade, and building lives, and such other particu-
lars of said improvement as the case may require, and including an order for
the payment, or deposit, at some place named therein, of the amount of dam-
ages appraised to the respective owners of any land or interest therein required
for said improvemcnt, and an order to the mayor to issue his warrant forthwith
to collect all said assessments for said betterments assessed as aforesaid. Said
court may alter said proposed vote, if it see cause, provided no change be made
in the lines or location of the improvement which will require taking more or a
greater interest in any land for said improvement than shown by said survey
and report, and shall therenpon adopt such vote or resolution, with or without
such alteration, or reject the same. .

Sgc. 10. Whenever any vote establishing any public improvement has been
passed as aforesaid, and the proper compensation has been paid to or deposited
for the owners of any land taken for such improvement, then said land shall be
immediately open and sabject to the public use on such conditions as said court
may impose, and shall be, to all intents, appropriated therefor, unless the pub-
lic work or improvement require the previous sanction of a city meeting, under
the sixth section of the city charter, in which case such appropriation shall not
take effect until such sanction has been obtained.
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common council. After this report has been made the ordi-
nance provides that the council “ may proceed to carry said
vote or resolution into effect in manner as hereinafter pro-
vided, or otherwise act upon the same.” If it becomes neces-
gary to take any land for these contemplated improvements,
{he matter shall be referred again to the street commission-
ers, who shall agree with the land owners upon, or shall
assess, the damages and benefits, and these assessments shall
be binding ¢if said court order said improvement,’ unless
cppealed from. If any parties are dissatisfied with these
assessments they may appeal, and on such appeal any or all
of the assessments may be altered or changed, or there may
be an entire re-assessment. When all these matters have
been finally settled, and it is ascertained how much it will
cost to carry out the contemplated improvement, and whether
such expense can be all assessed upon individuals, so that
the city shall not have to pay any part of it, then the street
commissioners are to make another report to the common
council, stating all the faots, so that the council may have
full information concerning ity and also what vote they
advise to be passed relating to it in view of all the circum-
stances. The common council may thereupon pass such vote
if they see fit, “ or reject the same.” The tenth section then
provides that if a “vote establishing any public improvement
has been passed as aforesaid,” and the compensation paid to
owners of land taken, then such land ¢ shall be appropriated
to the public use.” Now from all this it clearly appears that
it is the final vote passed in accordance with the last para-
graph of the ninth section of the ordinance, and this only,
which lays out the highway. It may be that in consequence
of the action of the common council in taking these prelim-
inary steps, and the delay caused by the appeals which were
taken, the plaintiff has suffered some injury, but this is
damnum absque injurid, and is clearly not such damage as
the statute authorizes a recovery for. This view of the
meaning of the expression “lay-out” is fully confirmed by
the case of Wolceott v. Pond, 19 Conn., 601.

2. It is claimed that, apart from the statute, the city is



78 HARTFORD DISTRICT.

" Carson v. City of Hartford.

liable for the injury sustained by the plaintiff from not being
able to use his land as he desired during the time these pro-
ceedings were pending, but there is no principle of law which
will authorize such a recovery. The city was acting in the
line of its duty. There was nothing illegal or improper in any
of its actions. The charter, and ordinance passed in pursu-
ance of it, were followed in all respects. It was made the
duty of the city to inquire into the expediency and propriety
of making the new highway, and if, in consequence of ap-
peals which were taken, or for any other reason, that inquiry
occupied more time than usual, the city is not responsible.
These steps must necessarily take much time, and to hold
that, whenever the city, after examining in a legal manner
into the propriety of a proposed new highway, refuses to lay
it out, it is liable for damages, would be an extraordinary
doctrine. Webster v. City of Chicago, 83 1ll., 458.

3. The last count places the plaintiff’s claim on an en-
tirely different ground, or rather on several grounds.—1st.
It alleges that the defendant “in ¥iolation of its legal duties”
passed a vote proposing to lay out a new highway.—2d. That
it “ deceitfully” advised the plaintiff that this vote was a
valid lay-out.—3d. That it did, by its lawful agents, forbid the
plaintiff from completing a building on the land.—4th. That
it did unlawfully ¢ intimidate” the plaintiff, and prevent him
from completing the building.—5th. That it did “ deceitfully
and in violation of its duties” advise and notify the plaintiff
that the vote was a lawful lay-out, by causing the board of
street commissioners to make an assessment of damages
and benefits, and by appearing by attorney on the trial of
appeals from them.—6th. That it wrongfully and unneces-
sarily prolonged the proceedings on the vote. We have
already shown by the ordinance that the city had a right to
pass just such votes as it did pass, and there is nothing in
the case to show that the vote was an illegal one. The two
allegations as to “advising” the plaintiff are to be taken
together, and they both amount to this—that the city caused
the street commissioners to assess damages, and had the
city attorney attend the hearing of the appeals. But, as has
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already been shown, this course was the one pointed out by
the ordinance ; it was the proper and legal course for the
city to take. The allegation that this was done ¢ deceitfully”
does not aid the averment. Whether a city does a legal
duty ¢deceitfully” or not makes no difference. It can
hardly be intended to charge false representations. If it is,
the count is seriously defective. Such a count needs an
averment of a knowledge that the statement made was false.
It must be an untrue statement of some fact, and not of the
legality or illegality of proceedings; it must be averred
that the defendant made the statement with intent to deceive,
and that the plaintiff was deceived. It is alleged that the
city ¢ intimidated” the plaintiff, but it is not stated what
was done to cause such fright on his part. How could a city
“intimidate” any one unless by its votes. No agentof a
municipal corporation could make it liable because he *in- -
timidated” any one. Such an act would be outside of his
legal duties, and it is well settled that agents of municipal
corporations can only make their principals liable for acts
clearly within the scope of their authority. Dillon on Munic.
Corp., § 767. It is alleged that the city, “by its lawful
agents, forbade the plaintiff from completing a building.”
But an action does not lie against a city because it, or its
agents, forbade a person from doing anything, any more than
against an individual. If he was foolish enough to stop mercly
because some agent of the city told him to, he cannot make
the tax-payers pay him damages therefor. The last ground
alleged is, that the city “ wrongfully and unnecessarily pro-
longed the proceedings on the vote.” But it is not alleged
how the city prolonged the proceedings, and certainly in a
count for such a cause of action enough should be stated to
enable the court to see some ground for the allegation. But,
apart from this, a city cannot be liable for damages merely
because the proceedings are not carried on as fast as parties
may desire, and it i8 believed that no authority can be found
holding that a city is liable only for delay in the preliminary
proceedings for determining whether the proposed improve-
ment shall be carried out or not. The farthest that any case
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has gone is to suggest that if a city delayed an unreasonable
time in deciding after a final report was made, whether it
would make the improvement or not, it might be liable. But
in this case the final report was made August 13th, 1877,
and the final vote was passed October 27th, 1877, which was
surely not an unreasonable time.

W. Hamersley and F. H. Parker,with whom was E. Good-
man, contra.

1. The second count sufficiently states a cause of action
against the defendant. Italleges in substance that the plain-
tiff was the owner, on May 24th, 1874, of the land therein
described; that on that day the common council of the city
laid out a new street over the land in question; that the
plaintiff’s damages were assessed; that the plaintiff had
made preparations to erect a building upon his lot; that the
common council in October, 1877, discontinued the street;
and that the plaintiff, by the action of the city in the matter,
was deprived of the use of his lot for more than three ycars,
and was prevented from selling it, and that it in the mecan-
time had greatly depreciated in value. As far as this count
is concerned it is immaterial whether the action of the city
amounted to a lay-out or not. Itis alleged that the action
of the city caused the damage to the plaintiff. Is the city
liable for this damage? 1st. The city in depriving the
plaintiff of the use of his land and preventing him from
selling the same for more than three years, took his land for
public purposes during that time. It invaded «his right of
property, ¢ which consists in the free use, enjoyment and dis.
posal of all his acquisitions, without auy control or diminu-
tion save only by the laws of the land.” 1 Black. Com.,
138; 2 Kent Com., 320, 326 ; Wynchamer v. The People, 13
N. York, 878, 433. Supposing that there was a lay-out of
the highway, the city could compel the plaintiff to part with
his property at a fixed price, to wit, the assessed damages.
It had acquired to this extent a right in the lot. But could
this right of the city in and over this property subsist with-
out diminution of the plaintiff’s rights therein ? Clearly
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not. The interest of the city must have been deducted from
the entire property previously belonging to the plaintiff, and
his property must hgve been taken or diminished to the
extent of the interest acquired by the city. If there was
not a valid lay-out in fact, still the apparent interest of the
city and its apparent control over the property was the same,
and there was the same cloud upon the plaintiff’s title. His
property rights were just as effectually invaded. Eaton v.
Boston, Concord § Montreal R. R. Co., 51 N. Hamp., 504.
—2d. The authorities hold that any interference of the pub-
lic with private property which deprives the owner of his
exclusive right to use and dispose of the same is a taking
of private property for public uses within the meaning of the
constitution of the United States, and of this State, requir-
ing a just compensation therefor. People v. Kerr, 87 Barb.,
857,899 ; Glover v. Powell, 2 Stockt., 211 ; Barron v. Mayor,
dc., of Baltimore, 2 Am. Jurist, 208, 207, 212; Pumpelly
v. Green Bay Co.,13 Wall., 166,179; Hooker v. N. Haven
& Northampton Co.,14 Conn.,146,151; Gardiner v. Trustces
of Newburgh,2 John. Ch., 162; Eaton v. Boston, C. § M.
R. R. Co., 51 N. Hamp., 516.—3d. It has been expressly
decided that where a city has laid out a street or taken such
steps in the premises as have temporarily deprived a prop-
erty owner of the use and disposal of his property, and then
discontinued proceedings or delayed them unreasonably, it
is liable for damages. McLaughlin v. Second Municipality,
5 Louis. An., 504 ; Hullen v. Second Municipality, 11 Robin-
son, 97; Moale v. Mayor, §c., of Baltimore, 5 Maryl., 814,
821; Graff v. Mayor, &c., of Baltimore, 10 id., 544, 554.

2. The third count declares upon the statute, which pro-
vides that where a street is discontinued before being opened
and worked, the city shall not be liable for the assessed dam-
ages, but only for the actual damages the property owner
has suffered by reason of the lay-out of the street. Gen.
Stat., p. 240, sec. 52; see also edition of 1866, p. 501, sec.
88. It will be conceded that this count is good if the acts
of the city were a valid lay-out. The plaintiff insists that
such is their legal effect.—1st. The resolution defines the.

Vor. xLvmr.—11
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limits of the new street and building lines thereon, and in-
structs the street commissioners to take the necessary meas-
ures to carry it into effect in conformity to law. This reso-
lution was duly published and passed. The city charter
authorizes the common council to lay out streets; its
authority for that purpose is exclusive; its action is final,
and is subject to the ratification of no other body; and no
other or further act on the part of the council was required
by the charter in order to complete the lay-out. 6 Special
Acts, 814, 743.—2d. In pursuance of the resolution the
street commissioners assessed the damages and benefits,
and filed their certificate of assessment, which was duly
published, and, thereafter, appeals taken from their assess-
ments were determined as by law provided. Now this asseas-
ment under the city charter cannot be made until a street
has been duly laid out. The lay-out must precede the assess-
ment. 6 Special Acts, 815. And where a city in the exer~
cise of the power of eminent domain, takes private property
for public uses, every provision of its charter regulating such
proceedings must be strictly complied with. Nichols v.
Bridgeport, 23 Conn., 189, 208. Nor can the city escape
liability by relying on any of its own ordinances. The pro-
'visions of its charter cannot be modified or varied thereby.
Thompaon v. Lessee of Carroll, 22 How., 422, 435; State v.
Welch, 36 Conn., 215,217.—3d. The street commissioners in
their final report, and the common council in its resolution
«of discontinuance, recognize the fact that the street had
been laid out, and, indeed, distinctly affirm it.. Why rescind
the resolution of lay-out, if it did not operate as a lay-out ?
Why use the technical ward “discontinue,” if there was no
street to discontinue —4th. The city, by its common council
and its authorized agents, treated the resolution of May 24th,
1874, as a valid lay-out of a street for more than three years ;
and so held it out to the public and to the plaintiff., It
caused the plaintiff by its acts and representations soto believe,
and induced him to act upon that belief, 80 as to injuriously
affect his previous position. He has been greatly damaged
thareby, and the city is estopped from denying that such reso-
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lution was a valid lay-out. Roe v. Jerome,18 Conn.,188; East
Haddam Bank v. Shailer, 20 id., 18; Preston v. Mann, 25
id., 118. _

8. The fourth count alleges in substance that the defend-
ant, intending to injure the plaintiff, passed the vote of May
24th, 1874; deceitfully advised the plaintiff that the vote
was a valid lay-out; forbade the plaintiff to complete his
building; intimidated him from so doing; procéeded in all
respects as if the vote was a valid lay-out; and wrongfully
prolonged the proceedings until October, 1877, when the vote
was rescinded; and that by reason of these wrongful acts
the plaintiff was deprived of the use of his property and
suffered other damage as therein fully stated. In other
words, the city abused the high governmental powers con-
ferred upon it by its charter to the injury of the plaintiff.
Is the tort declared upon of such a character that the wrong-
doers must respond in damages? If not, the law permits a
municipal corporation to inflict great damage upon a citizen
and leaves him without redress. We assert that the law
works no such injustice.—1st. It is well settled that an action
of tort can be maintained against a municipal corporation in
avariety of cases. Thus it is responsible for misfeasance in
the performance of the public duties resting upon it. Mootry
v. Town of Danbury, 45 Conn., 550, 558; Rowe v. Portsmouth,
56 N. Hamp., 291; Inman v. Tripp, 11 R. Isl., 520; Ashley
v. Port Huron, 35 Mich., 296, 801; Allentown v. Kramer, T3
Penn. St., 400, 409; Lee v. Village of Sandy Hill, 40 N.
York, 442, 452.—2d. It is also held that cities cannot inter-
fere with private property except as the right is given by
statute; and for wanton and unnecessary damages in such
cases they are responsible in tort. Mitchkell v. City of Rock-
land, 45 Maine, 496, 504; Plum v. Morris Canal § Banking
Co., 2 Stockt., 256, 260; Barron v. Mayor c. of Baltimore,
2 Am. Jurist, 208, 206.—3d. A city is liable in tort for the
damage resulting to a private person from illegal and void
acts which are within the scope of its general powers.
Howell v. City of Buffalo, 16 N. York, 512; Walling v.
Mayor 4c. of 8hkreveport, 5 Louis. An., 880; Soulard v. City
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of St. Louis, 36 Misso., 546, 5562.—4th. It is elementary law
that where one wrongfully, by misconduct, or through fraud
or deceit, injures another, an action on the case will lie. 1
Hillard on Torts, 84. Misconduct which deprives one of the
use and income of his property will subject the wrong-doer to
an action on the case. Stetson v. Fazon, 19 Pick., 147;
Barron v. Mayor §e. of Baltimore, supra. And generally a
city is liable in an action on the case where acts are done by
its authority, which would warrant a like action against an
individual. Thayer v. City of Boston, 19 Pick., 511, 516;
Soulard v. City of St. Louis, supra. In this case the wrong
complained of is an oppressive, unlawful and tyrannical
exercise of the delegated power of eminent domain, the power
to appropriate compulsorily private property for public uses;
a power in derogation of that right of property which the
law so jealously guards. Can it be that the law provides
redress for torts committed by municipal corporations in the
performance of their more common duties, and grants them
immunity for all wrongs perpetrated in the exercise of this,
the highest power of these local sovereignties ?

GRANGER, J. In the exercise of powers conferred by
charter the common council of the city of Hartford passed
an ordinance specifying the manner of laying out streets.
It is a sufficiently detailed statement of this to say, that it
requires the reference of a resolution proposing to lay out a
street to the street commissioners before any vote is taken
thereon; a publication in newspapers with notice to all
objectors to file written reasons with them; and an investiga-
tion by and & report from them, approving or disapproving,
with reasons in writing. Upon the reception of this report |
the council may reject the resolution or proceed in the fol-
lowing manner:—The commissioners shall assess damages to
the owners of land taken; benefits upon owners of land
benefited to the extent of the cost of the street; from these
assessments appeals may be taken to the Court of Common
Pleas; when these are determined the commissioners are to
report to the council the entire cost of the proposed street;
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the latter may then pass or reject the resolution; if passed
the land is appropriated to public use when it is paid for.

In May, 1874, a resolution was presented in the council
proposing so lay a street over land of the plaintiff, and was
referred to the commissioners. In June, 1874, they allowed
‘damages to him and assessed benefits upon others; appeals
were taken to the court,and were decided in 1877; in August
of that year the commissioners made their final report as
follows :—“ From the report and statements above recited it
appears that the assessments for benefits are insufficient in
the sum of $10,759.35, to pay damages as awarded, and such
deficiency must be assumed and paid for from the city treas-
ury if the improvement proposed is to be effected. It is the
opinion of the board that the special benefits accruing there-
from to the city at large are not sufficient to warrant such
assumption and payment. Moreover, the market value of -
real estate has become so much less since the assessment was
made that both damages and benefits now seem excessive.
The board therefore with great regret are obliged to recom-
mend that the resolutions, as passed by the court of common
council May 24th, 1874, for the laying out and establishment
of new streets and building lines of West street be rescinded ;
and that all proceedings taken or pending in relation thereto
be discontinued and abandoned. And to this end it respect- -
fully submits the following resolution :—Resolved, that the
resolutions, as passed by this court May 24th, 1874, for the
laying out and establishment of the new street and building
lines of West street be rescinded, and that all proceedings
taken or pending in relation thereto are hereby discontinued
and abandoned.”

The resolution thus recommended by the board was passed
by the common council on the 29th of October, 1877.

In September, 1878, the plaintiff instituted this action for
damages. The declaration is in four counts; the defendants
interposed a demurrer. The case is reserved for the advice
of this court.

Nothing is claimed under the first count. Passing the
second, the allegations in the third are, that in May, 1874,
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the council laid out a highway over land belonging to the
plaintiff; that in June, 1874, it appraised damages to him
therefor to the amount of $8,200; that in October, 1877, it
discontinued the highway before it had been opened or
worked ; that previous to the first date he had contracted for
the erection of a building on the land, which contract the
lay-out of the way compelled him to break, to his damage the
sum of $500; that he was prevented from building upon, or
deriving any revenue from the land, for the period of more
than three years, to his damage the sum of $3,000; that he
might and would have sold thie same for $10,000 but for the
lay-out; that at the last-named date he could sell the same
for no more than 5,000, to his damage the sum of $5,000;
that the defendants are liable to pay the damages consequent
upon the lay-out and the discontinuance, by virtue of the
statute which provides that “when any highway duly laid out
has been or shall be legally discontinued before being opened
and worked, no action shall be brought to recover damages
assessed therefor, but the owner of lands over which it is
laid out may recover of the town, city or borough his actual
damages from laying it out.” Revision of 1875, p. 240,
sec. 52,

By charter the council is vested with exclusive power to
lay out streets and to pass ordinances limiting itself as to
the manner in which that power shall be exercised. The
ordinance in existence in 1874 was therefore the then charter
method—the law of this lay-out. The scope and effect of
each act of the council in reference to it is to be determined
in the light of the whole ordinance; upon considerations of
order as to time, and of the relations which one act bears to
every other concerhing the same matter. No one vote
includes or expresses the action of the council.

The ordinance is so framed that the first two acts must
remain tentative and provisional until a third shall make
them component parts of one decisive and effective vote; so
framed that no step taken anterior to the determination of
all questions as to assessments, shall lay out a street; the
council reserved to itself an opportunity for the exercise of
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judgment upon knowledge. The opening of a city street
hinges upon the proper adjustment of benefits to land
improved to damages for land taken. By entertaining the
proposition provisionally assessments could be made and
appeals have a standing in court; by judicial action these
would be unalterably determined; there would be knowledge
as to the cost of the proposed way and as to the persons who
would be compelled to pay it; and with this knowledge would
come the first opportunity for the exercise of judgment; and
in the ninth section of the ordinance, speaking of the time
when there would be action upon full knowledge, the council
expressly reserves to itself the right then to reject the
proposition. This right it exercised on October 27th, 1877;
therefore no way was laid out, and the statute affords no
relief to the plaintiff.

In the second count the allegations are—that in May, 1874,
the council leid out a street over the plaintiff’s land, and
appraised damages to him therefor to the amount of $8,200;
that he had made preparations for the erection of a building
upon his lot; that the council discontinued the street in
October, 1877; that at the first-named date the land was
worth $12,000; that by the action of the council he was
deprived of the use of, and was prevented from selling it, for
the period of three years; and that during. that time it
greatly depreciated in value—to his damage the sum of
$15,000.

Although the allegation is that more than three years
intervened between the first and final acts of the council, no
blame for the delay is imputed. As we have said that no
way was laid out, the count must stand upon the proposition
that if the council considers, for any period however brief,
the matter of laying out a way, and a provisional award of
damages is made to an owner of land if it shall be taken,
and he is delayed thereby in the sale, or omits to make profit
by the use of it, the city is responsible in damages.

But, the council considered only-—-did not take. By con-
sidering no new relation between the city and the land came
into being; for at all times the land of the plaintiff and of
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every other owner is exposed to the right of the public to
take it for public use. By considering, the taking became
more probable than before ; but it remained only a possibility;
his exclusive possession was not interrupted; the power to
gell was not taken from him; his use was made less profita-
ble only by his apprehension lest a possibility might ripen
into a certainty. Presumably the award of damages included
the loss resulting from his breach of contract, as well as the
value of the land ; doubtless the award would prevent a sale
for more than the valuation ; but the prevention of a sale for
more than a fair price constitutes no invasion of the rights
of property for which the law furnishes any redress. More-
over, as with notice to the plaintiff of each act of the council
there went notice that it was considering merely, and had not
determined, if he has suffered loss by non-use it must be
charged to his mistake in forecasting its action.

This count is supported by the citation of authorities,
some of which we mention. [Faton v. Boston, Concord §
Montreal R. R. Co.,51 N. Hamp., 504—here the defendant
removed a natural barrier, and as the result water carried
sand and stones upon the plaintiff’s land; Glover v. Powell,
2 Stockton, 211—here the defendant removed a dam; Barron
v. Mayor 4ec. of Baltimore, 2 Am. Jurist, 203—the defendant
turned a stream of water, and as the result sand and stones
were deposited in front of the plaintiff’s wharf, and vessels
were obstructed in gaining access thereto; Pumpelly v.
Green Bay C(o., 13 Wall., 166—the defendant flowed the
plaintiff’s land without compensation; Hooker v. New Haven
& Northampton Co., 14 Conn., 146—a like injury; Gardiner
v. Trustees of Newburgh, 2 John. Ch., 162—an entry upon
land without compensation for the purpose of building reser-
voirs. But, practically, each of these acts was a taking of
land, was the actual expulsion and exclusion of the owner
from it by force. Green v. Button, 2 Cromp., Mees. & Ros.,
T0T—here the defendant by a false assertion to the vendor of
a quantity of lumber, of a right to detain it from the posses-
sion of the vendee, the plaintiff, prevented the delivery
thereof to him; Wynehamer v. The People, 13 N. York, 378
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—declaring the law which forbids both the keeping anywhere,
for any purpose, and the sale of intoxicating liquors, owned
at the time when the same went into operation, to be an
invasion of the rights of property. This last was in effect
the destruction of property. These cases do not determine
the law of an instance of a contemplated but unaccomplished
taking for public use.

In the fourth count the allegations are that the defendants
are an incorporated city, vested with powers granted and
subject to duties imposed by their charter and the laws of
the state; that in May, 1874, the plaintiff was the owner
therein of a piece of land valuable only for building, and
which could yield no revenue except from rents of buildings
thereon; that previous to that date he had entered into a
contract for the completing of an unfinished building thereon;
that on that date the defendants, intending to injure and
prejudice him, did, in violation of their legal duties, pass a
vote proposing to lay out a highway which should include
most of his land; did deceitfully advise him that the vote
was a valid lay-out; did by their lawful agents forbid him
from completing the building which he had commenced; did
tinlawfully endeavor to and did intimidate him and prevent
him from completing it; did further deceitfully and in viola-
tion of their duties advise and notify him and all other
citizens that the vote was a lawful lay-out, by making an
assessment of benefits conferred and an appraisal of damages
inflicted thereby, as if there had been a lawful lay-out; did
appear by attorney upon the trial of appeals from said asess-
ments; did wrongfully and unnecessarily prolong the pro-
ceedings upon said vote until October 24th, 1877, and did
upon the last-named day rescind the vote; that during the
period between these dates he was prevented from building
upon the land; was deprived of rents therefrom which he
otherwise would have received, was put to great expense for
witnesses and counse] upon the trial of said appeals, was
prevented during said period from selling the land by reason
of the cloud upon his title and right to sell resulting from
the unlawful acts of the defendants, and that at the first date

Yor. xvvir—12
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the land could have been sold for $10,000, and at the last
could not be sold for more than $4,000; all of which he
avers is to his damage the sum of $10,000.

But the vote by the council, the assessment by the commis-
sioners, and the appearance in court by the attorney, were
acts within legal permission. No one of them, nor all com-
bined, constituted a declaration to the plaintiff that a street
had been laid out, nor & promise that it would be. They
contained no false statement as to the past; none atsall asto
the future. The *deception” was self-imposed by his errone-
ous inference of the future from the past. The “intimida-
tion” had this extent, that he was made fearful lest he should
not so read the future a8 to make the greatest profit from his
land; but this is not the fear for which the law gives dam-
ages. And the allegation that the city «“did wrongfully and
unnecessarily prolong the proceedings,” is too vague and
general to support a judgment. It points neither to an act,
nor to an omission to act, for the purpose of delay, and is
without suggestion as to whether the obstruction was for a
day or a year. Moreover, it calls upon us to say that, of
legal necessity, the intervention of three and one-half years
between the first and last votes would of itself and under all
circumstances subject the city to damages. This we cannot
do. But, while preserving to the council the privilege of
considering after knowledge, we do not say that it cannot abuse
this privilege; nor that as a consequence of such abuse the
city may not be compelled to indemnify land-owners who
have suffered loss by inexcusable delay.

This count is supported by the citation of authorities,
among which are the following: Mootry v. Town of Danbdury,
45 Conn., 5650—a cage of injury resulting from the negligent
construction of a bridge; Rowe v. Portsmouth, 56 N. Hamp.,
291—one of injury from negligence in allowing & sewer to be
obstructed; Jnman v. Tripp, 11 R. Isl,, 520—injury from
water turned upon the plaintiff’s land by change of grade of
the street; Ashley v. City of Port Huron, 85 Mich., 296—
injury from a defective sewer; Allentown v. Kramer, 78
Peun. St., 406—injury from water from an obstructed gutter;
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Lee v. Village of Sandy Hill, 40 N. York, 442—trespass upon
land and removal of fence; Mitchell v. City of Rockland, 45
Maine, 496—where the officers of a town took possession of
a portion of a vessel belonging to the plaintiff and converted
it into a hospital; Plum v. Morrie Canal § Banking Co., 2
Stockt., 266—where the defendants proposed to raise the
highway in front of plaintiff’s premises; Howell v. City of
Buffalo, 15 N. York, 512—where the city enforced payment
of a void assessment; Walling v. Mayor d-c. of Shreveport,
5 Louis. Ann., 660—entry upon land and cutting down trees
without right; Soulard v. City of St. Louis, 36 Misso., 546—
entry upon land without compensation; Stetson v. Fazon, 19
Pick., 147—obscuring the plaintiff’s building by projecting
the adjoining one into the street; Thayer v. City of Boston,
19 Pick., 511—obstructing access to plaintif’s premises by
building a stall in front of them.

These again are trespasses, and, as we have said, furnish
no precedent for making good to a land-owner profits which
he omitted to make because of his belief that the city would
take his land.

In MeLaughlin v. Second Municipality, 5 Louis. Ann., 504,
the eourt in affirming a judgment for the plaintiff says:—
% We cannot conceive any reasonable excuse for the munici-
pality to commence such a proceeding twice, and finally
abandon it, after keeping the suffering proprietor in suspense
for more than eighteen months, and have no hesitation in
pronouncing that it is legal and equitable that they should
pay the actual damages suffered.” In Graff v. Mayor e.
of Baltimore, 10 Maryland, 544, the city abandoned a project
after assessments were confirmed by a court against its objec-
tions; the court said that the city might be liable in some
form of action for loss sustained by a land-owner by rcason
of its action; in Hullen v. Second Municipality, 11 Robinson,
97, the city abandoned proceedings after an assessment to a
land-owner, but took possession of his land; the court said
he conld not recover the assessment price as upon an implied
sale, but only damages for taking possession. In Norris v.
Mayor §c. of Baltimore, 44 Maryland, 598, the court says
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that « when the assessments have all been finally scttled the
city can then fairly exercise its election to abandon the enter-
prise or pay the assessments and proceed with the work. For
losses to owners occasioned by delay subsequently occurring
through failure of the city authorities thus to abandon or pay,
it is, we think, just and right the city should be held liable,
and this we understand to be the effect of the decision in
Graff’s case.”

But, if it is the purport of any one of these decisions that
the liability of the city depends solely upon the space of
time between the reception and rejection of a proposition, we
cannot accept it as the faw of this case..

We advise judgment for the defendant.

In this opinion the other judges concurred.

HeNrY HAMLIN vs. THE STATE.

The rules with regard to petitions for new trials for newly-discovered evidence in
civil cases, apply to such petitions in criminal cases,

And they apply equally to capital cases; although, as an error here would be
remediless, the court will be more inclined to give the petitioner the benefit of
any doubt that may be raised in their minds by the new evidence.

‘It is one of these rules that the evidence must be sufficient to change the result

if a new trial should be had.

The petitioner, a convict in the state prison, with a fellow-convict, made a plan
of escape, by the connivance of one of the guard, but arming themselves with
pistols to kill the night watchman if necessary. In the attempt an encounter
with the night watchman took place and he was shot by one of them. On
the trial the evidence was that the petitioner fired the shot, and he was found
guilty of murder in the first degree. Held that newly-discovered evidence that
‘the other convict fired the shot could not change the result upon another trial,
as the prisoner in aiding and abetting was equally guilty.

And held that evidence that the original plan was to escape by the counivance
of one of the guard and without violence, could not help the petitioner, inas-
mauch as it appeared that they both armed themselves for any encounter that
might become necessary, and that he was with his fellow-convict in all the
violence that followed.

After the prisoners left their cells they climbed to the top of the block of cells,
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where they remained over two honrs, waiting for an opportnnity to attack the
night watchman. During this time they both drank liquor to nerve them-
solves for the encounter. The petitioner now offered proof that he was so
intoxicated at the time of the murder that he was not able to have a premed-
itated purpose and so could not be guilty of murder in the first degree.
Whether the petitioner could in the circumstances have the benefit of that
fact: Quere. The court was satisfied here that he was not so intoxicated as
not to understand fully what he was doing, and held that that degree of
intoxication could not affect the case.

Where on the trial the dying declarations of the murdered man had been given
in evidence against the petitioner, and upon the petition for a new trial newly.
discovered evidence was claimed to the effect that when the dying man made
the declarations he dropped a word from which the witneas inferred that he
bad some hope of living, it was held that this being a mere inference of the
witness, not in itself evidence, and it not being stated what was said, the court
could not regard it as entitled to consideration.

PeTiTION for & new trial upon an indictment for murder;
brought to the Superior Court in Hartford County. The
petitioner liad been convicted upon the trial of murder in the
first degree, and now sought a new trial upon the ground of
newly-discovered evidence. The facts were found by the
court and the case reserved for advice. The points decided
by this court will be sufficiently understood without a state-
ment of the facts, which would occupy much space.

R. Welles and T. E. Steele, for the petitioner.
W. Hamersley, State’s Attorney, for the State.

Parg, C. J. The law on the subject of new trials for
newly-discovered evidence, is well settled in this state by a
long and uniform course of judicial decisions from our earliest
reports down to the present time. The following are some
of the leading cases on the subject. Noyes v. Huntington,
Kirby, 282; Lester v. The State, 11 Conn., 418; Norwich 4
Worcester R. B. Co. v. Cahill, 18 Conn., 493; Waller v.
Graves, 20 Conn., 810; Parsons v. Platt, 837 Conn., 568.
These cases hold that to entitle a party to another trial on
the ground of newly-discovered evidence, it must be made to
appear that the evidence relied upon for such purpose was in
fact newly-discovered ; that it would be material to the issue
on another trial; that it could not have been discovered and
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produced on the former trial by the exercise of due diligence;
that it must not be cumulative; and that it must be sufficient
to produce a different result on another trisl, should the
cause be determined solely upon the law and the evidence.

The cases to which we have referred were generally civil
ones, but the same rule applies to criminal cases. Lester v.
The State, 11 Conn., 418.

It is true that, in the case of Andersen v. The State, 48

Conn., 514, thc court say that the rules which govern in
“civil cases in relation to petitions for new trials for newly-
discovered evidence, ought not to be applied in all their rigor
to criminal cases where life is in question; still the court did
not intend in that case to make any substantial departure
from those rules. All that was intended by the language
used was, that in cases of such serious character, and where
an error would be so remediless, the court would be more
inclined to give a condemned man the benefit of a doubt
that might be raised in their minds by the newly-discovered
evidence.

In the case before us we think it is clear that the evidence,
claimed to have been newly-discovered, ought not to change
the result upon a new trial, and would not do so if the case
should be decided upon the law and the evidence.

It is said that the new evidence proves that Allen, the
accomplice with the petitioner in the murder of Shipman,
was the originator of the plan to escape, that he was the
leader in the whole affair, that he procured the pistols and
other instruments that were used; and, finally, that he was
the one who actually committed the homicide.

All this may be true; but it is likewise true that the peti-
tioner was present, aiding and abetting the whole undertak-
ing; and as such aider and abettor he is eqnally guilty in a
legal sense with the principal perpetrator, for the law takes
no cognizance of the difference in respect to moral guilt
between different persons who are engaged in the commission
of a common crime, but lays the sin of the whole at the door
of each one who participates in the act, whether he is the
prineipal perpetrator, or is only aiding and abetting the com-
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mission of the deed. Gen. Statutes, p. 545, sec. 3. And
many common law cases might be cited in support of this
rule.

All the evidence in the case tends to show that some time
previous to the murder of Shipman the petitioner and Allen
entered into a conspiracy to escape from the state prison at
all hazards. They doubtless intended to avoid the necessity
of taking human life, if the end they had in view could be
accomplished without it; but if it should become necessary
to take life, they resolved to take it rather than be thwarted
in their purpose. To this end they armed themselves with
deadly weapons, and made other preparations to carry their
intent into execution. They know the undertaking was a
desperate one, especially as an armed watchman patrolled
the prison during the night. And although it was their
original plan to bribe one of the watchmen to allow them to
escape early in the evening through one of the windows of
the prison, still this window was strongly protected by iron
bars, and their success depended upon their ability to remove
onc or more of the bars without making a noise that would
attract the attention of other watchmen who were near at
hand; and they knew that if this mode of escape should fail,
their only remaining chance would be in a successful encoun-
ter with the night watchman of the prison. They provided -
for this contingency, and were prepared for the alternative
when the plan failed, as it did. Under sueh circumstances
the case should be considered precisely as it would have been
if they had known at the outset that their attempt to escape
would bring them face to face with the night watchman. But
this is not all. 'When Shipman entered upon his duties at
nine o’clock in the evening, instead of abandoning the under-
taking, they made their way to the top of the block of cells,
and there waited two hours or more for a favorable opportu-
tunity to commence the attack upon him. During this delay
they had time enough to reflect, and to consider well the
character of the transaction in which they were about to
engage. But time and reflection produced no change in their
purpose. They knew that Shipman was armed, that he was
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a brave and determined man, and that he would perform his
duty to the last extremity; but inasmuch as he stood between
them and their escape, they were determined to effect it at
any cost. They made the onset and Shipman was killed;
and it matters but little by which of them he fell. They
were both guilty of murder, wilfully, deliberately, and pre-
meditately committed. Hence the new evidence, which tends
to show that Allen was the originator of the plan to escape
and was the principal perpetrator of the homicide, does not
alter the character of the petitioncr’s participation in the
deed.

It is further insisted that the new evidence tends to show
that not only the original plan to escape, but the only plan in
which the petitioner joined, contemplated an escape by the
connivance of one of the prison guard and wholly without
violence, and that the killing of Shipman by Allen was a
departure from the arranged plan for which the petitioner
ought not to be held responsible. But we think there clearly
is no foundation for this claim. The petitioner entered upon
the enterprise armed with a loaded revolver, and this is
enough to refute the claim. But this is not all. When
Shipman appeared a desperate encounter with him was inevi-
table. The petitioner knew this, and knew it for more than

"two hours before they began it. And when the contest com-
menced, the petitioner engaged in it with his revolver in his
hand, and pursued Shipman, after repeated shots had been
fired. Surely there is no foundation for this claim.

It is further claimed that the newly-discovered cvidence of
the Rev. Mr. Wooding would render the dying declarations
of Shipman, which were received in evidence on the trial,
inadmissible. This evidence is stated as follows:—“When in
the presence of Shipman, after he was taken to his house,
Shipman dropped a word from which I drew the conclusion
that Shipman had some hope of recovery.”.

It will be observed that it is not stated what the remark
was that Shipman made from which the inference was drawn.
Nothing is stated but the inference drawn by the witness,
which would not be evidence should another trial be granted,
and we can not regard it as entitled to consideration here.
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Again, it is claimed that the newly-discovered evidence of
Allen shows that the petitioner was so far intoxicated at the
time of the homicide that he was incapable of forming a
willful, deliberate, and premeditated purpose, and conse-
quently was incapable of committing the crime of murder in
the first degree.

This question was fully gone into on the trial of the peti-
tioper, and it was then considered that he was capable of
committing the crime beyond all reasonable doubt, and the
question is, whether the testimony of Allen, an accomplice in
the erime, is sufficient to create, in connection with the other
evidence, a reasonable doubt on the subject. We fully assent
to all the law that has been cited by the counsel of the peti-
tioner on this question, and we shall consider it merely as.
one of fact. State v. Johnson, 40 Conn., 136, and 41 Conn.,
584. It will be observed that the newly-discovered testimony
of Allen confines the drinking of spirituous liquors by the
petitioner to the time when the petitioner and Allen were
waiting on the top of the block of cells for a favorable oppor-
tunity for their attack upon Shipman. All their plans had
previously been made; they had armed themselves to carry
them into execution even by the taking of human life if
necessary, and their plans had already been in part carried
out before any resort was had to intoxicating liquors. It
might well be questioned if intoxication was resorted to
under these circumstances simply for the purpose of nerving
themselves up to the desperate struggle that seemed inevita-
ble if they would succeed, whether it would be of any avail
as a matter of mitigation; but we choose to place our decision
of the question upon another ground. We are entirely
satisfied that the petitioner was so far sober that he fully
understood the character of the transaction in which he was
engaged. In the first place,these parties must have been
under great excitement while waiting on the top of the block
of cells, which would havea powerful tendency to prevent
the effect of intoxicating liquors upon them. In the next
place the petitioner himself makes no claim that he was
intoxicated, or to any extent deprived of his self-possession,

Vor. xLvir.—18 '
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but on the contrary he seemed to realize the importance of
keeping sober, for he tried to prevent Allen from drinking
too much, and gave him the bottle of liquor only to prevent
discovery, when he said that he should cough unless he had it.

But it seems to us that the acts of the petitioner furnish
conclusive evidence that his mental faculties were capable of
fully comprehending the character of the transaction in
which he was engaged, for on the instant that Shipman dis-
covered them, he leaped down one tier of cells to the corridor
of the fourth tier,and after running along that tier to get in
advance of Shipman, he swung himself from that tier down
to the third tier of cells, which was a hazardous feat that
few could accomplish.

We have refrained from considering the other requisites
for a new trial on the ground of newly-discovered evidence, .
choosing, in a case of this importance, to put our decision on
the ground that a new trial would do the petitioner no good;
for it is our duty to treat it as a case to be decided upon the
law and the evidence.

We advise the Superior Court to deny the petition.,

In this opinion the other, judges concurred.

SiMeoN Cortis vs. THE Moruar BENEFIT LIFE COMPANY.

A certificate of membership in a mutual life insurance company provided that,
on the death of the wife of the plaintiff, an assessment should be made upou
the policy-holders in the company for as many dollars as there were policy-
holders, and that the sum collected, not exceeding one thousand dollars, should
be paid to him within ninety days from the filing of the proof of death.
Held that a declaration containing no allegation of a neglect to make the
assessment provided for, and assigning no breach except of a promise to pay
one thousand dollars, was fatally defective, and that the defect was not cured
‘by the verdict.

" AsSUMPSIT upon a certificate of membership in a mutual life
insurance company ; brought to the Superior Court in Hart-
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ford County, and tried to the jury before Beardsley,J. The
jury having returned a verdict for the plaintiff the defend-
ants filed a motion in arrest of judgment for the insufficiency
of the declaration, which being overruled they brought the
record before this court by a motion in error. The case is
sufficiently stated in the opinion.

@. @. Sill, for the plaintiffs in error.
C. E. Perkins and 8. P. Newell, for the defendant in error. |

LooMis, J. The declaration in this case consists of a
single count, upon a certificate of membership commonly
called a policy of insurance, issued by the defendants, in
which the latter agreed that *upon the death of Esther M.
Curtis,” (the wife of the plaintiff), “she having conformed
to all the conditions thereof, and on satisfactory proof of her
death being filed with the secretary of the said company, an
assessment for as many dollars as there are policy-holders in
this company who have become such under this plan, shall
be made upon all such policy-holders, according to the rate
and proportion of assessment specified in the respective poli-
cies held by each, and the sum collected on such assessment
(less the added cost for collection) shall be paid to Simeon
Curtis (the plaintiff,) within ninety days from the time of
filing the proofs of death;” with the further provision that
in no case should the payment upon the policy exceed one
thousand dollars.

The declaration, after setting out the policy in full, alleges
the death of Esther M. Curtis and. the filing of proofs of the
fact as required, and then concludes as follows: “That he”
(the plaintiff) “has complied with and performed all the
other conditions of said policy on his part to be done and
performed, whereby the defendants became liable to pay, and
in consideration thereof assumed and promised the plaintiff
to pay to him said sum of one thousand dollars according ta
the terms of said policy or certificate of membership; yet
the plaintiff says that the defendants, their said promise not
regarding, have never performed the same.”
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The only breach assigned is of a promise to pay one thou-
sand dollars. This might avail to save the judgment if any
{acts were alleged to raise the promise. But the agreement
upon which the plaintiff must recover, if at all, was merely
to lay an assessment on the policy-holders of the class to
which the plaintiff belonged for as many dollars as there
were members, and pay the amount to the plaintiff, less the
cost of collection. There is no allegation of any neglect to
lay such assessment, or, having laid one, to pay over the
amount. And not only is there an omission to state any
facts to show ground for the defeadants’ liability, but aothing
to show the amount, and no date are givea from which it
may be computed. The thousand dollars is not promised to
be paid by the terms of the contract, but is mentioned merely
a8 the limit of liability.

As the declaration essigns no breach within either the
words or the import and effect of the contract, it is fatally
defective; and as the defect consists of a totel omission to
allege matter essential to the plaintiff’s title or ground of
action, and is not a mere defective statement of such matter,
it was not cured by the verdict. 1 Saunders Pl. & Ev., 135,
and cases there cited; Williams v. Hingham Turnpike, 4
Pick., 841; Smith v. Curry, 16 11, 147; Farwell v. Smith,
16 N. Jersey Law R., 133; Needham v. McAuley, 13 Verm.,
68; Griffin v. Pratt, 8 Conn., 513; Smith v. Bank of New
England, 45 Conn., 416; Gould’s Pleading, ch. 10, sect. 22.

For these reasons we think the motion in arrest ought to
have prevailed.

There was error in the .judgment complained of, and it is
reversed and the case is remanded.

In this opinion the other judges concurred.
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JoHN W. STAREWEATHER va, EDWARD GOODMAN,

A builder made a written contract to furnish the materials and build a house for
the defendant according to definite plans and specifications and for a fixed
sum, all the materials and work ta be accepted by an architect named, who
was to superintend the construction. The builder, under the direction of the
architect, did certain work variant from and iu addition to the specifications,
which increased the cost and value of the house. Held that the ordering of
this work was beyond the scope of the architect’s agency, and that the defend-
sat was not liable to the builder for it.

When the house was nearly completed the builder gave the defendant a written
statement of the extra work and materials, to which the latter made no objeo-
tion at the time. Held that he was not estopped thereby from making the
objection afterwards.

The extra work and materials had then gone into the building, and could not
be withdrawn, 80 that, as to these extras, the builder was not led into any
action resulting in loss to him by the defendant’s failing to make the objection.

Bome other extras were afterwards ordered by the architect and furnished: by
the buildex; but it did not appear that the builder suggested at the time of
exhibiting his first bill of extras to the defendant that more extras might be
so ordered or that either party thonght of the matter. Held that the defend-
ant was not estopped, by his failure to object to the first bill, from denying
the architeet’s authority to order the later extras,

The question whether the defendant intended, by not objecting, to influence the
future action of the builder or was so grossly negligent that that intention
would be imputed to him, and tho further question whether the builder was
infinenced ms to his future action by the defendant’s conduct, were questions
of fact and not of law, and the court below counld alone pass npon them.

AssompsiT for work and materials in the building of a
house for the defendant; brought to the City Court of the
city of Hartford and tried to the court, on the general issue,
before Bennett, J. The court found the following facts:—

The claim was originally that of one A. D. Smith, by
whom it had been legally assigned to the present plaintiff,
who was the bon fide owner of it. The facts out of which
the claim arose were as foliows:—On the first of October,
1878, Smith entered into a contract in writing with the
defendant, in which it was agreed that he should build for
the defendant in the city of Hartford a house in accordance
with certain plans and specifications, for the sum of $3,107.
The specifications called for a wooden frame and clapboarded
house. On the 15th of October, 1878, the parties entered
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into an additional contract in writing, in which it was agreed
that the house should be changed from a frame and clap-
boarded to a Lrick-walled house, with stone trimmings, and
for this change Smith was to be paid the additional sum of
$125. The first contract was as follows:—

«This contract between Edward Goodman and A. D, Smith,
witnesseth: That the said Smith agrecs to furnish all mate-
rials and do all work in the erection of a dwelling-house, to
be built on the east side of Winthrop Street, according to
the accompanying plans and specifications, said plans and
specifications having been made for the said Goodman by
0. H. Eagton, who shall superintend the erection of said
housc; all materials and work to be to his acceptance; the
house to be completed on or before the 15th day of April,
1879. The said Goodman reserves the right to make addi-
tions to or alterations in said house, as the work progresses,
for which additions or alterations the said Smith shall add to
or subtract from the contract price, as his interest shall
appear, and for said house, when so completed, the said Good-
man agrees to pay the said Smith the sum of $3,107, in
monthly payments of seventy-five per cent. on the cost of
materials put into and work done on said house, the balance
of contract price when the contract is fulfilled; all payments
to be made through the superintendent, who alone shall have
power to receipt for said payments of money on the foregoing
contract. In witness whereof, &c.”

The time for completing the house was afterwards extended
to May 1st, 1879.

Smith built the house under the superintendence and direc-
tion of Easton,in conformity with the contract and according
to the plans and specifications, except in such particulars as
Easton ordercd otherwise. Sundry alterations and additions
were made by Smith in the construction of the house, all of
which were made by Easton’s direction. These materially
increased the cost of construction of the house, both in mate-
rial and labor, and correspondingly enhanced its value as
completed ; and by reason of this extra work the house could
not be completed within the time limited in the contract.
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Smith completed the house in the latter part of May, 1879,
and the defendant then accepted and took possession of it,
and has continued in the use and occupation of it ever since.

Some time in the month of March, 1879, Smith gave to
the defendant, at his request, a list of the items which he
claimed were extras. That list included substantially 4ll the
items of extras up to that date. The defendant did not
inform him that he had not ordered those extras.

Other extra work was performed after this, and upon the
completion of the house the plaintiff presented to the
defendant a bill in which was included 2 list of all the items
. of extra work substantially as now presented in his bill of
particulars.

The defendant admitted that he assented to and ordered
through Easton some of the items of extra work, to the
amount of about $175, but claimed that all other extras, if
ordered by Easton, were ordered without his knowledge and
assent. The defendant personally gave Smith no orders
regarding the construction of the house, except the order for
the cutting of registers and the purchase of the range and
for the wash-tubs, but whatever other orders and directions
the defendant gave were given to Easton.

The extra work was performed in good faith on the part of
Smith.

The defendant claimed and proved certain omissions and
variations from the original plans, for which deductions
should be made, and the sum of $78 should be allowed in the
defendant’s favor for the same.

Smith furnished materials and labor in the construction of
the house to the amount of $4,043.06, after deducting the
§73. The defendant has paid Smith the sum of $3,092.66,
and there is now due to the plaintiff the sum of $842.40,
with interest from June 1st, 1879.

Upon the trial the defendant claimed, and asked the court
to hold as matter of law, that upon the facts proved and found
he was not liable to the plaintiff for any extra work per-
formed on the house, except for the admitted amount of $175;
and that the plaintiff was liable to him in damages for not
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completing the house within the time limited in the contract;
but the court overruled these claims of the defendant, and
rendered judgment for the plaintiff for the sum above stated.

The defendant brought the record before this court by a
motion in error.

E. Goodman and F. H. Parker, for the plaintiff in error.
A. F. Eggleston, for the defendant in error.

Parpee, J. A. D. Smith made a written contract to
furnish all materials and do all the work necessary for the
construction of a house for the defendant according to defi-
nite plans and specifications and for a fixed sum. O. H.
Easton, the architect who drew the plan, was by the contract
made superintendent of construction, and all materials and
work were to be accepted by him. Easton ordered Smith to
make certain changes in and additions to the plan. It is not
found that the defendant instructed Easton to make these
changes, or that he had knowledge of them until completed.
Smith made them and thus increased the cost and value of
the house. When completed the defendant took and has
since retained possession of it. The plaintiff as assignee
of Smith brought this action for payment for the labor and
materials thus ordered by Easton, and having recovered
judgment therefor in the City Court of Hartford, the defend-
ant filed a motion for a new trial.

The contract sets forth the extent of Easton’s agency for
the defendant; he is only to see that the materials and work-
manship are in accordance with the specifications. There
temained no opportunity to Smith to extend that power by
inference, and when he furnished materials for or performed
labor upon the house in excess of the specifications upon the
order of Easton, he assumed the risk of ratification by the
defendant.

Nor is the defendant estopped from insisting upon this
contract limitation upon Emston by the fact that when the
house was nearly completed he received in silence a statement
of work and materials not specified in the written contract,
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which included 8ome which he had not ordered; for these
had been wrought into the building and were then beyond
possibility of withdrawal by Smith, however strongly the
defendant might have protested against payment for them.
It is very clear therefore, that, as to these extras, Smith was
not led into any action resulting in loss to him by the defend-
ant’s failing to make the objection.

But it is said that other extras were afterwards ordered by
Easton and furnished by Smith, and that, whatever might be
the effect of the defendant’s silence upon the extras already
furnished, he ought to be regarded, by reason thereof, as
suthorizing the extras afterwards ordered. But it does not
appear that Smith at that time suggested to him that there
might be other extras ordered by Easton, or that the matter
was thought of by either of them. Besides, the question
whether the defendant intended to influence the future action
of Smith, or was guilty of such gross negligence that he
could be chargeable with that intention, and the further
question whether Smith was influenced by his conduct, were
both questions of fact and not of law, and it is 1mposmble
for us to find these facts when the court below has failed to
do so.

There i8 error in the judgment below, and it is reversed.

In this opinion the other judges concurred.

CHABLES S. DANIELS vs. THE EQUITABLE FIRE INSURANCE
COMPANY.

A policy of insurance upon personal property in the shop of a mechanic con-
tained the following provision :—* The assured has permission to use naphtha
in his business, but fire or lights are not permitted in the building, except a
small stove in the office.” During the term of the policy a large stove was
placed by the assured in a room of the building used as a drymg room, and
was thereafter used in connection with hot water pipes for warming the naph-
tha in tanks in the basement. A fire occurred soon after, caused by an explo-

VYoL. xvvir.—14
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sion of gas, 'The policy contained a provision that if’ the risk was increased
the policy should become void. Held in a suit on the policy—

1. That the permission to use one stove definitely located carried with it a strong
implication that the use of any other was prohibited.,

2. That if it was not thus prohibited, yet if it increased the risk it was prohibited
by the provision that the policy should become void by an increase of the risk.

3. That the question whether the risk was increased was one of fact for the
jury.

4. That it was not enough for the assured to show that the fire was not caused
by the second stove, as the defendants did not insure against the risk of two
stoves.

5. That under the restrictions contained in the policy, the insurance of the
property in a business in which naphtha was used did not by implication give
the assured the right to use the ordinary means for carrying on that business
without reference to the increase of risk.

6. That a provision in the policy for renewal, which contained the following
clause—* but in case there shall have been any change in the risk not made
known to the company at the time of renewal, the policy and renewal shall
be void ”—did not prevent the policy becoming void before renewal by increase
of risk.

A verdict for the plaintiff set aside as being against the evidence upon the
questiou of the increased risk.

AssuMPSIT on a policy of insurance; brought to the City
Court of the city of Hartford, and, by appeal, to the Superior
Court in Hartford County. The insurance was in favor of
E. M. Bray, and was for $500, “on his furniture, fixtures and
tools, used by the assured in his business as renovator of
furniture, clothing and carpets, and on the improvements to
the building put in by him, all contained in the one-story
brick building, tin roof, situate No. 10 Seyms Street, Hart-
ford.” The claim upon the policy was held by the plaintiff
by assignment from Bray. The case was tried to the jury
before Hitcheock, oJ.

The policy contained the following provision:—*“The
assured has permission to use naphtha in his business, but
fire or lights are not permitted in the building, except a
small stove in office.”

It also contained the following conditions:—

“First. ®* * If the above-mentioned premises shall
be occupied or used so as to increase the risk, or become
vacant or unoccupied, without notice to and consent of this
company in writing, or the risk be increased by the erection
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or occupation of meighboring buildings, or by any means
whatever within the control of the assured without the assent
of this company indorsed hereon, . . or if the
assured shall store, use orvend * * naphtha * *
without written permission in this policy, * * then
this policy shall be void.”

“ Eleventh. This insurance (the risk not being changed)
may be continued for such further time as shall be agreed
on, provided the premium therefor is paid and indorsed on
this policy, or a receipt given for the same; and it shall be
considered as continued under the original representation,
and for the original amounts and divisions, unless otherwise"
specified in writing; but in case there shall have been any
change in the risk, either within itself or by neighboring
buildings, not made known to the company by the assured at
the time of renewal, this policy and renewal shall be void.”

The term of the insurance was for one year from July Tth,
1877. The property insured was, with the building, totally
destroyed by fire April 6th, 1878.

Upon the trial C'harles R. Howard, the principal witness
called by the plaintiff, testified substantially as follows:—

“] reside in Hartford. I had an interest in the naphtha
works, and was there at the time of the fire. The building
was about thirty by forty feet, one story; it fronted south on
Seyms street; in the southeast corner was the office, about
eight by eleven feet, the room next it was a store or dry-room
about eighteen by twenty-two fect; behind both of these was
a large room running the whole length of the building. In
the office was a small cylinder stove, twelve inches diameter,
which stood on the east side. The office had a door into the
dry-room on the west side, and another door opened from this
room into the back room. In the dry-room was another large
stove, a cylinder, about eighteen inches through and three
feet high, at the east end, near the partition dividing it from
the office. This drying-room was used to dry garments in,
to prepare them for delivery; also ether articles. The door
between the dry-room and the office was generally kept closed.
The fire in the office was to heat the office; it was not used
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in summer. The naphtha was contained in a large tank in
the cellar; it was heated from the large stove in the dry-room.
Hot water pipes went from a water-back in that stove to a
boiler, and from that to the tank, and there warmed the
naphtha and made it operate. The naphtha ought to be
heated to about eighty degrees in winter; without heat it
would not operate; it got down to twenty-five or thirty
degrees and didn’t work as well. This extra stove, pipes and
boiler were put in about the 1st of January, 1878. They
didr’t work it much winters before that. The fire occurred
April 6th, 1878, Saturday afternoon, about four o’clock. It
was a damp day, and the gas of the naphtha stayed in the
rooms; we opened the doors to the outside, but it kept in,
There were articles drying in the drying-room; it got so full
of gas that we thought we had better get out of there. 1
went into the office and shut the door behind me; it came
back on me before I could sit down, and the building lifted
up. I didn’t get to a chair; I was apprehensive of danger.
I first saw the fire in the office, near the door leading from
the drying-room into the office, close by me at the top of the
office door. I was looking up and facing that door; I had
just turned towards the door. It was about four or five feet
from the office stove. There was a fire in the office stove; I
had put on more coal about twenty minutes hefore. In the
stove in the drying-room I had last put coal on the fire Friday
night. We didn’t make it up there Saturdays, so as not to
have it last over SBunday. The door and dampers were all
shut in the drying-room stove. In the office stove the damp-
ers were open. (Gas was all through the building and went
off like powder.”

On cross-examination the witness said: “Fire lasts about
twelve or fourteen hours in the dry-room. I made a fire in
the dry-room stove about 6 P. M., Friday. I had put fresh
coal on the office stove about twenty minutes befors I shut
the door, and had opened the drafts. I saw no flame in the
office except that in the door-way leading from the office into
. the drying-room.”

On the part of the defendants the principal evidence was
as follows:—



" MAY TERM, 1880. 109

Daniels v. Equitable Fire Ins. Co.

Silas Chapman testified:—“I live in Hartford. Was
agent of the defendants when this policy was taken out; am
not now. I issued this policy. I lived within five hundred
feet of the building insured, and was familiar with it. I
would not have insured the property at all if I had known
there was to be such a stove in the dry-room. Open stoves
in dry-rooms are dangerows. It increased the risk very
materially, and made it uninsurable.”

On cross-examination he said:—*“I was familiar with the
premises at the time the policy was issued, and knew that
there was no stove there other than the office stove, and no
arrangement for heating the naphtha. At that time the
room west of the office was not used as a drying-room. The
large room in the rear was then used for drying, and the
room next the office for folding and pressing clothes.”

Leonard Dickinson testified :—I reside in Hartford. Am
agent for the Atna Fire Insurance Company, and have been
for about twelve years.- I am acquainted with insurance
risks. I was familiar with these premises before this policy
was taken. It increased the risk materially to put in this
additional stove and heating apparatus, so much so that I
would not have taken the risk with it there. It was unin-
surable. Mr. Bray’s father first came to me to insure it. 1
took him to Mr. Chapman. The greater the number of fires
and lights in the building the greater would be the hazard;
‘the pipes would heat the naphtha, and cause it to generate
gas, and the more gas there was, the more liability to explo-
sion and fire.”

The defendants requested the judge to charge the jury as
follows:

1st. If the jury find that at the time of the fire the
asgured had for use in the building another stove than that
_permitted in the policy, which had a fire in it at the time of
‘the fire, without the consent of the company, the policy was
ttherehy avoided, and the plaintiff cannot recover, whether
‘the fire originated in such other stove or not.

2d. 1If 'the jury find that at ‘the time of ‘the fire the
ssssured was:s0 osbupying or using the premses as $o'increase
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the risk beyond that permitted by the policy without the
consent of the company, then the plaintiff cannot recover,
whether the fire was caused by the increase of risk or not.

The court did not so instruct the jury, but charged them
as follows:—

“The defendants claim that the assured put in a stove and
other apparatus, after the policy was issued, without the con-
sent of the company, and that this materially increased the
risk. Now if this was done, and materially increased the
risk, it vitiated the policy. You are to decide whether put-
ting in that additional stove and apparatus and using it,
increased the risk. It did not of itself avoid the policy,
unless it increased the risk. The policy makes no provision
for its becoming void for such cause.”

The jury returned a verdict for the plaintiff, and the
defendants moved for a new trial for error in the charge of
the court and on the ground that the verdict was against the
evidence. a

C. E. Perkins, in support of the motion.

1. As to the charge of the court. The policy provides
in the printed part that naphtha should not be used in the
building, and that if it was used without the written consent
of the company the policy should become void. Naphtha is
well known to be a most dangerous article to use, as the
vapor arising from it explodes when mixed with air if it
comes in contact with fire. In thc written part of the policy,
however, is the following clause:—“The insured has permis-
sion to use naphtha in his business, but fire or lights are not
permitted in the building, except a small stove in office.” It
was admitted that the insured used naphtha in his busifess,
and that the fire occurred from the use of it, and that besides
the small stove in the office he had a large stove in the drying-
room, where the naphtha gas would naturally be thickest.
On these facts the defcndants asked the court to charge that,
if the jury found these facts so, the policy was avoided by
the use of this additional stove; but the court charged that
the putting in and using the additional stove did not aveid



MAY TERM, 1880. 111

Daniels v. Equitable Fire Ins. Co.

the policy. But the original printed clause of the policy
provided that the use of naphtha without the consent of the
company should avoid the policy. The written consent only
allowed the use of naphtha provided no other fire or lights
were used except the office stove. Nothing can be more plain
than that the meaning and construction of the whole taken
together was that the consent was conditioned on the use of
only one stove, and the use of other fire and lights would
avoid the policy. The consent and the clause of prohibition
are to be taken together. It is as if the policy had read
“the use of naphtha, if any other fire or lights are used than
a2 small stove in the office, shall avoid the policy.” Any other
construction would make this limited and guarded consent an
absolute one, and the charge of the judge treats it exactly as
if this provision about other fires had been left out altogether.

2. The verdict was clearly against the evidence, as to the
increase of the risk by the use of the second stove. Two
witnesses for the defendants declare the property to have
been absolutely uninsurable with that stove, while the princi-
pal witness for the plaintiff testifies that the “gas was all
through the building and went off like powder.”

@. @. Sl and J. H. Tallman, with whom was G. Case,
contra.

1. As to the charge of the court. It was expressed in
writing in the policy that ¢“the insured has permission to use
naphtha in his business, but fire or lights are not permitted
in the building, except a small stove in office.” The insur-
ance was taken as a hazardous risk at a large premium, and
except for the written limitation in it, the printed policy, by
the settled interpretation of the courts, permitted the con-
ducting of the business in any reasonable manner necessary
to its successful operation, even if such manner was prohib-
ited by the printed conditions, and this because the company
insured the naphtha laundry as a business, and therefore had
insured against any use necessary and proper to its successful
operation; and a written prohibition can have no force given
it by construction against the assured beyond its express
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terms. For, unless the naphtha was brought to a tempera-
ture of about eighty degrees, it was inoperative for cleansing
purposes and the destruction of vermin, and, consequently,
the business could not be carried on in the winter, and so
was completely paralyzed by the prohibition of heat. The
defendant below requested the court to charge the jury that
the mere putting in of any other than the office stove avoided
the policy. The court correctly refused so to charge. That
the use of a necessary stove in good faith, although not cov-
ered by the contract, renders the policy void and releases the
insurers from a loss from another cause falling strictly within
the risk insured against, (unless there is in the policy a
clause that such use shall render it void,) is a novelty in the
legal construction of a fire insurance policy, which is to be
construed strictly against the insurers who drew it. Not a
reported case, nor a single legal writer has ventured to main-
tain such a doctrine; and, if sanctioned, it would render all
insurance insecure. The company is fully protected if any
loss happens from a prohibited use, for the insured cannot
recover; and if the insurer desires to make such usec itself
avoid the policy, he must so express it in his policy.

2. The 11th section of the policy provides that “in case
there shall have been any change in the risk, either within
itself or by neighboring buildings, not made known to the
company by the insured at the time of renewal, this policy
and the renewal shall be void.” We submit that the fair and
legal construction of this clause is, that the policy was to
continue in force where there had been some increase of risk
to the time of renewal, as many risks are liablec to such
change, and unless so continued the policy could not be
rencwed, for a void policy could not have force by rencwal.

8. The verdict of the jury. The jury found there was
no material increase of risk. They had before them the
witnesses and could judge of their credibility, their knowl-
edge of the circumstances, their accuracy, and their interest
in the suit, and with all the lights which spoken testimony
and observation of the witness can convey and which the
printed record fails to disclose, they came to their conclusion.
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Does the printed record convict them of error? As to the
increase of danger from the use of the stove complained of,
it was proved that the fire actually caught from the office
stove, for, if otherwise, the plaintiff did not claim the right
to recover. The business was a new one, commenced about
July, 1877, the date of the policy. No raising of the tem-
perature of the naphtha, and, of course, no stoves whatever,
cither in the office or clsewhere, were used or needed till the
season advanced. Later, the office stove and then the stove
to heat hot water, (which water was safe and harmless as
affecting naphtha,) were put in to enable the insured to con-
tinve his business in the winter, which, as specified in the:
policy, was mainly in cleansing carpets and furniture, and
destroying moths and vermin therein, while clothing was a
mere fraction of the business. The carpets and other heavy
articles, which would give out most gas when being dried,
were hung in a remoter room for that purpose, while the
drying room so called was really an ironing and folding-room,
with a few light garments placed for convenient access about,
and not capable of giving off any dangerous amount of gas.
It was a room to iron, fold, and store goods ready to be deliv-
ered, and was a finishing and store-room properly and no
other. This the jury saw and justly found no element of
inereased risk in it as claimed by the defendants.

CarPENTER, J.  This is an action on a fire insurance policy.
The cause was tried to the jury and the plaintiff had a
verdict. The defendants move for a new trial for a misdi-
rection and for a verdict against evidence. On one point in
the case we think the verdict was clearly against the weight
of evidence, and we will confine our attention mainly to that.

The property insured is described in the policy as follows:
—*“Furniture, fixtures and tools, used by the assured in his
business as renovator of furniture, clothing and carpets, and
on the improvements to the building put in by him.” Then
follows this clause:—*“The assured has permission to use
naphtha in his business, but fire or lights are not permited in
the building, except a small atove in the office.” At that
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time there was no other stove in the building. The policy
issued July Tth, 1877, for one year. About the first of Jan-
uary following a large stove was placed in & room used for a
drying room, and was thereafter used in connection with hot
water pipes for warming the naphtha in tanks in the base-
ment. The fire occurred in April, and was caused by an
explosion of gas.

The court charged the jury as follows:—“The defendants
claim that the plaintiff put in a stove and other apparatus,
after the policy was issued, without the consent of the com-
_ pany, and that this materially increased the risk. Now if
this was done, and materially increased the risk, it vitiated
the policy. You are to decide whether putting in that addi-
tional stove and apparatus and using it increased the risk.
The question- is whether there would be more likelihood of
danger from two stoves, with the pipes for heating naphtha,
.than from one stove.” )

It was conceded that the additional stove was used in the
manner and for the purpose stated, and that the use of
naphtha caused an accumulation of highly inflammable gas
in the room where the stove was. The defendants chose to
insure property in a building in which there should be but
one small stove, and that definitely located in as safe a place
probably as there was in the building. By strong implication
the use of any other stove was prohibited. We must pre-
sume that the defendants would have refused to insure with
liberty to use two stoves in the manner they were used at
the time of the fire. It will not do to say that they insured
business carried on with naphtha and that therefore the
insured had a right to use the ordinary means for carrying
on that business. The conditions and manner of use were
clearly defined and limited, to which le agreed, and he had
no right to use means which involved a violation® of his
agrecement. Nor was it necessary; for obviously the naphtha
could have been heated by means of steam or hot water pipes
from a fire at a safe distance.

But the plaintiff says that it is not expressed in the policy

that the use of another stove shall make it void, and there-
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fore that such use is not of itself a defense. It may be true
that such use, irrespective of the increase of risk, will not
have that effect; but the policy in another part expressly
provides that if the risk is increased it shall be void; so that
the real question was whether the additional stove increased
the risk. The court correctly instructed the jury that if it
did the plaintiff could not recover. The jury therefore must
have found that the risk was not increased. There was no
evidence to justify such a finding. The testimony the other
way was clear and conclusive. In addition to the dbvious
danger from the use of such materials, two witnesses, familiar
with the business of insurance, testificd unqualifiedly that
the use of the additional stove materially increased the risk
and rendered the property uninsurable; and there was no
conflicting evidence. It seems very clear that the jury must
have disregarded the evidence.

The case is not met by the suggestion that there was
evidence tending to show that the fire caught from the office
stove. The difficulty reaches back of that. The defendants
not only did not insure against the risk of two stoves, but
virtually refused to insure at all if the premises were sub-
jected to that additional risk. They had a right to refuse
insurance in a case in which the question would be an open
one, whether a loss was occasioned by a risk insured against
or one that was not insured against. The difficulty of
proving the origin of a fire, to say nothing of the inclination
of juries to find against corporations, is a sufficient reason"
for the exercise of the right; and when a party has clearly
exercised the right, as the defendants have in the present
case, the court ought not to deprive him of the benefit of it
by a strained interpretation of the policy.

Nor is the plaintiff’s claim a tenable one that the policy
continued in force during the term for which it issued, not-
withstanding the increased risk, by virtue of the eleventh
condition in the policy. That condition provides for a
renewal of the policy at the expiration of the term, and then
-adds, “but in case there shall have been any change in the
risk, either within itself or by neighboring buildings, not
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made known to the company by the assured at the time of
renewal, this policy and renewal shall be void.”

It is obvious that this is not inconsistent with the first
condition, which provides that the increased risk shall avoid
the policy; nor was it intended to modify that condition; but
was intended to extend it to the rcnewal in case one should
happen to issue in ignorance of the increased risk.

Feeling constrained as we do to grant a new trial for the
reason given above, it is unnecessary to consider the other
questions raised by the motion.

A new trial is granted.

In this opinion the other judges concurred.

DaNtEL B. HATCH AND ANOTHER vs. JOHN M. DoucLas.

The defendant wrote the plaintiffs, who were stock brokers in the city of New
York—*1 want to buy say one hundred shares Union Pacific stock on margin.
Will you take $1,000 first mortgage N. York & Oswego R. R, and do it#”
The plaintiffs replied that they would, and at once bought the stack, and soon
after sold it by the defendant’s order at a profit. Other stocks were afterwards
bought and sold by the plaintiffs for the defendant under the same arrange-
ment, resulting in & final loss, exceeding the value of the security held, and
the plaintiffs sued for the balance. Held—

. That evidence was admissible on the part of the plaintiffs to show the mean-
ing of the words “on margin,” that term being used by stock brokers and
having acquired a special and well understood meaning in their business.

2. That the contract not being one for the mere payment of differences, but the
defendant having through the plaintiffs as his agents actually purchased the
stock, which was delivered to them and which they were ready to transfer to
him on payment of the purchase money, it was not a gaming coutract.

Where a party uses a technical term which has a clearly defined and well ander-
stood meaning in the basiness to which it relates, and the other party, giving
it that meaning, acts upon it, the former can not be permitted, to the prejo-
dice of the latter, to say that he used it in a different sense.

The custom of stock brokers to debit and credit interest monthly, computing
interest on balances, does not necessarily involve usury, as the balances may
be paid. But if the taking of such interest would be usury, it is only a ques-
tion of the allowance of it by the court, and does not affect the contract for
the purchase.and sale of the stocks, as it is wholly outside of it.

—
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* AssuMpsiT to recover a balance claimed to be due upon
certain stock transactions; brought to the Superior Court in
Middlesex County. The following facts were found by a
committee :— , .

On the 23d day of June, 1873, the defendant requested the
plaintiffs, who were brokers doing business in the city of
New York, to purchase certain stocks for his account on a
margin of certain securities offered, which request was made
in the following letter:—

“Middletown, Conn., June 23, 18783.
“Mrssrs, HatcH & FoOoTE.  Gentlemen—I want to buy say.
100 shares Union Pacific stock on margin. Will you take
$1,000 first mortgage New York & Oswego Railroad and do
it? I shall only want to have on hand 100 shares at a time.
If you can do this please buy 100 shares as above at the
market to-morrow, 24th, and telegraph me, and I will send

you the bond by express. Yours very truly,
JorN M. DoucLas.”

The plaintiffs complied with the request, and accepted the
terms of the defendant and immediately notified him by tele-
graph. The defendant thereupon forwarded to the plaintiffs
the bond for margin as promised, which was received and
accepted by them. The plaintiffs purchased the stock for
243 and carried it until July 2d, when by the defendant’s
order they sold it for 264.

Between that time and the 23d of July, the plaintiffs, by
order of the defendant, purchased in the same way for his
account 100 shares of Erie Railroad stock, and two lots of
100 shares each of the common stock of the Chicago &
North Western Railroad Company, and by his order sold the
Erie stock and 100 shares of the Chicago & North Western,
of which transactions they gave him notice as they severally
occurred. The purchases were generally made below, and
the sales above the figures named and authorifed by the
defendant, and the net profits to him to the last mentioned
date were $7387.50, of which he drew for $645, leaving in the
plaintiffs’ hands a balance of $92.50, and also the margin
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bond and the remaining 100 shares of Chicago & North
Western stock.

After the purchase of the last mentioned shares of Chicago
& North Western stock on the 22d of July, there was no
time when it could have been sold for the price ordered by
the defendant. It continued like all other stocks to gradually
decline until the occurrence of the panic of September, when
it dropped largely and never recovered while the plaintiffs
held it for the defendant, and after it was sold by them as
hereinafter stated went much lower.

On the 11th of September, 1873, the plaintiffs gave the
defendant the following notice:

“Sept. 11th.
“Joan M. DoucrLas, Esq. Dear Sir—Your account
requires more margin as per statement below. Please keep
us supplied and oblige. Yours respectfully,

Harca & Foore.
Debit balance, - - - #7,100
100 N. West, - - - $5,800
1000 Oswego bond, - -  850—6,650 .
Dr. $450
10 per cent. margin,- - 1,000—deficit, 81,450.”

A similar notice was also given on the 17th of September,
to which the defendant replied on the 18th by the following

letter:
“Middletown, Sept. 18, 1873.

“Mgssrs. HatcE & FooTE. (entlemen—I was absent
from town when your telegram came and this A. M. sent you
message saying ‘Hold on.’ I will back up all I owe your
house and pay interest until you are entirely out. At present
things are pretty well locked up. I have securities but not
such as you would take, and could send the cash if money
was not quite so tight with some of our institutions. You
will please hold on and not get alarmed. I can pay every-
thing even with the North Western common stock sunk out
of sight. Please be easy; you know the writer will back you



MAY TERM, 1880. 119

Hatch ¢. Douglas.

for his account, and will send you money after a little if
things do not improve in Wall Street.
Yours respectfully, Jomn M. DougLas.”

The defendant failed to make good his margin, or to make
any arrangement with the plaintiffs, and on the 80th of
October they informed him that they saw no other way for
them but to sell him out and collect the balance by law, and
November I8th gave him the following notice:

“New York, Nov. 18, 1873.
“JorN M. Doucras, EsQ. Dear Sir—We desire to give
you notice that on Wednesday, Nov. 26th, 1873, we shall
cause to be sold at public auction in this city, at the Exchange
Sale Room, No. 111 Broadway, by Adrian H. Muller & Son,
auctioneers, the following described stock and bond, namely:
100 shares Chicago & North Western R. R. Company com-
mon stock, and 81,000 New York & Oswego Midland R. R.
T per cent. first mortgage bond, the same being held by us as

security for money advanced to you.
Very respectfully, Harcm & Foote.”

And on November 26th, they sent the following notice:

“New York, Nov. 26, 1878.
“Jouny M. DoucLas, Esq. Dear Sir—We have sold for
your account at public auction through Adrian H. Muller &
Son, $1,000 N. Y. & Oswego Midland R. R. first mortgage
T per cent. bond at 55, to H. Marks, and 100 shares Chicago
& North Western R. R. common stock at 462 to J. Pang-
born. The above securities will be delivered on Friday and
the proceeds placed to your credit, and we shall look to you

for the payment of the balance due us.
Yours respectfully, Harcr & Foore.”

The defendant had on the morning of that day telegraphed
the plaintiffs in the following words: ¢ Please postpone sale
of stocks.”

When the defendant made his first order and opened his
sccount with the plaintiffs he made no inquiry as to the effect
of a loss beyond the value of his margin, or of the custom
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of New York brokers with regard to such a result. He sup-
posed he was in no event subjecting himself to risk of loss
beyond the value of the margin. But prior to his letter of
September 18th he knew or had reason to suppose that he
was risking whatever loss might occur in the transactions.
He had previously dealt with other brokers in the same way,
but his margin had not been absorbed. The plaintiffs sup-
posed he made the order, and commenced the account, with
reference to the general practice and custom of the business
in similar trausactions, and they had no reason to suppose
otherwise. A mere payment by the defendant of the differ-
ences in the value at the time of purchase and time of sale
would have satisfied the plaintiffs’ demand, if this had been
the only transaction, and the interest debt balance had been
paid.

The plaintiffs did not transfer or tender a transfer to the
defendant of any of the stocks purchased for his account,
and were not requested by him to do so, and neither party
expected or contemplated such transfer or delivery.. The
stocks were purchased for the defendant and paid for by the
plaintiffs, and received under blank powers of attorney for
transfer, and held by the plaintiffs subject to the defendant’s
order to sell, and would have been transferred and delivered
to the defendant on request’and the settlement of his account.
The several purchases and sales were actual as between the
plaintiffs and the persons of whom they purchased and to
whom they sold; and as between the plaintiffs and defendant,
the plaintiffs in buying and selling were acting for and exe-
cuting the orders of the defendant, and only charged the
usual commission. The plaintiffs did not hold and carry,
and sell for the defendant, the identical shares they purchased
for his account. They were at the same time dealing in a
similar way in the same stocks for other parties, and when
ordered to sell a certain number of shares of & particular
stock which they were carrying for parties, did so without
reference to the person for whom those specified shares were
bought; in other words, they did not keep stocks purchased for
one person, distinct from the same kind of stocks purchased
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for another; but they always from the time they purchased
the last hundred shares of Chicago & North Western stock
for the defendant until they were sold, held an equivalent
number of shares in a single certificate, and could and would
at any time, if requested by the defendant, have sold or
delivered to him that precise amount on settlement for the
same.

The plaintiffs were in the habit, when necessary, of bor-
rowing money for their own use on the security of stocks
they were carrying for other parties, and for that purpose
hypothecated the defendant’s Chicago & North Western
stock, but they could at any time have released it from
hypothecation by the substitution of any other marketable
gecurities of equal value, and were at all times in a condition
to have redeemed the defendant’s stock if there had been
guy necessity, or occasion, or request for it. The plaintiffs
claimed the right to hypothecate in that way and for that
purpose, subject to the defendant’s right to settle his account
and demand the delivery of hjs stock. There was no inten-
tion to deliver to the defendant the shares of stock purchased
for his account unless he requested it, but the intention of the
plaintiffs was to purchase and sell from time to time as
ordered by the defendant, and carry his stocks on the security
of the margin, required by the custom to be kept at not less
than ten per cent. unless otherwise specified, until a settle-
ment was made according to the usage of the business.

The defendant by his counsel objected to all evidence
respecting usage and margin,but it was admitted; and upon
such evidence it was found that all the transactions of the
plaintiffs with the defendant and his stocks, including their
hypothecation and sale at auction and the demand for the
remaining balance, were in all respects in conformity with
the uniform and established usage of brokers in New York.

The custom of the plaintiffs and other New York brokers
in such transactions is to make monthly debit and credit
interest balances, by which the interest is compounded. And
the undertaking of the plaintiffs in this transaction was in
accordance with and in pursuance of that custom in the

YoL. xLvn1.—16
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computation of interest on their account against the defend-
ant. The plaintiffs claimed the right to that mode of com-
putation with the defendant, and so entered it in their books,
and in their bill of particulars; but on the trial waived and
withdrew that part of their bill of particulars, and claimed
only a running interest balance at seven per cent. per annum,
in which manner the committee computed it.

On the foregoing facts the balance of principal due the
plaintiffs November 28th, 1873, was found to be— &2,005.75
Interest at 7 per cent. to February 28th, 1878, 4

years and 3 months, - - - - 596.71

$2,602.46

The defendant remonstrated against the acceptance of the
report on sundry grounds, but the court (Granger, J.,)
overruled the remonstrance, accepted the report, and ren-
dered judgment for the plaintiffs for the sum found due by
committee. The defendant brought the record before this
court by & motion in error.

8. L. Warner and 8. A. Robinson, for the plaintiff in
error. '

1. The contract was a wager contract. As such it is void
by the statute. Gen. Statutes, p. 228, sec. 1. And such a
contract is void at common law. Wheeler v. Spencer, 15
Conn., 31. The courts have been loth to fix absolutely what
a wager contract is. And for the same reason they have
refused a definition of fraud. No court however has hesi-
tated to declare that “a contract by which two or more per-
sons agree that a certain sum of money or other thing shall
be paid or delivered to one of them, on the happening or not
of an uncertain event,” is a wager. Bouvier Law Dict,
Wager. The case finds “that a mere payment by the defend-
ant of the differences in the value at the time of purchase and
time of sale, would have satisfied the plaintiffs’ demand, if
this had been the only transaction and the interest debt had
been paid.” With reference to other transactions or pur-
chases the record discloses that they were of the same char-
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acter and purchased in the same way. With reference to
the “interest debt” we will only say, that if it grew out of
a wager contract it can stand no better than the principal
sum. It is also found that the defendant, prior to and at the
time of the purchases, supposed that he was in no event sub-
jecting himself to liability beyond the margin. Also that
there was no intention to deliver to him the shares of stock
purchased for his account, unless he requested it. It is not
claimed that such request was ever made; nor is it claimed
that the parties ever contemplated that such request was to
be made. On the contrary “the plaintiffs’ intention was to
purchase and sell from time to time, as ordered, on the security
of the margin.” The margin is the stake, and differences,
not stock, are the subject of the demand. The finding of
the court that the plaintiffs during all the time of this trans-
action were dealing with other parties in this stock and held
an equivalent number of shares in a single certificate, and
could or would have sold or delivered to him that precise
amount, is not an important fact against the defendant, for,
first, it discloses that the stock was not sold, and, secondly,
that it was to be at the defendant’s option whether to take it.
So long as the subject of the contract was the difference in
the market value of the stock, the plaintiffs’ capacity or
willingness to deliver or sell the stock is immaterial. There
must have been an actual intention to deliver. Barry v.
Croskey, 2 Johns. & Hem., 1; Lyon v. Culbertson, 4 Am.
Law Times, 57. If there had been no fluctuations of the
price, there could have been no obligation, if the commission
and interest balances had been paid. But as such a contract
i3 void in law, it is idle to discuss the question whether com-
missions or interest could result. The following authorities
amply sustain us in our general position :—Story v. Salomon,
71 N. York, 420, 422; Bigelow v. Benedict, 16 N. York
Supreme Ct., 420; Yerkes v. Salomon, 18 id., 471; Unger v.
Boas, 13 Penn., 601; Brua’s Appeal, 55 Penn. St., 298; In
re Chandler, 13 Am. Law Reg., 810; In r¢ G'reen, T Biss.,
338; Rudolf v. Winters, T Neb., 125; Casserd v. Hinmann,
14 How. Pr. R., 84; Rumsey v. Berry, 66 Maine, 570;
Grizewood v. Blane, 11 Com. B., 525.
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- 2. The contract was usurious and for that reason void.
By the law of New York “all bonds, notes, conveyances,
contracts or securities whatsoever (except bottomry bonds,)
and all deposits of goods, whereby there shall be reserved,
or taken, or secured, or agreed to be reserved or taken, a
greater rate of interest than seven per cent. per annum, are
absolutely void.” The case here discloses a contract made
“according to the general practice of this classof stock pur-
chases;” also that the general practice of New York brokers
in such transactions is, to make on their books monthly
debits and credits of interest, by which the interest is com-
pounded. And it is found that *“the undertaking of the
plaintiffs in this transaction was in accordance with and in
pursuance of that custom, in the computation of interest.
Here then was a contract which at its inception called for a
greater rate of interest than seven per cent. per annum. It
is not a contract to carry the stocks at a lawful rate for a
given time with interest compounded after due. Norisita
contract to pay after it has been due and compounded. - Nor is
it a contract to carry the stock for any specific time after the
interest could be considered as due. By its terms Douglas
had the right to continue the loan by keeping up the margin.
It is simply a method of computing interest before it is due,
giving a greater rate than seven per cent. when due. Such a
contract as this is plainly within the spirit and letter of the
prohibition of the statute. But there is still another objec-
tion. Here the contract calls for specific interest; it was
interest compounded monthly. The contract being express
no implication can result. The law never implies a contract
where the parties have stipulated. If interest compounded
on monthly balances can not be collected on the ground of
illegality, on what principle can any interest be ¢charged? Is
it so that, where parties have contracted illegally, the court
can set up an entirely different contract on the same subject
matter, of a legal character?

8. The evidence of the usage of New York brokers as to
holding a party liable for a loss beyond the amount of the
margin, was improperly admitted. The custom was not
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universal, it was that of the New York brokers. Universal
custom has the obligation and effect of law, and parties are
charged with notice, but the only ground on which the
evidence of custom of a particular section, or locality, or
trade, or business, is admissible, is that the parties who
made the contract were Doth cognizant of it and made
their agreement with reference to it. When either party has
no notice it is inadmissible. Kirchner v. Venus, 12 Moore
P.C.C., 3861; 8. C., 5 Jurist N. S., 895; Rushforth v. Had-
field, T East, 224; Walls v. Bailey, 49 N. York, 464. The
case here shows that this usage was not known by the defend-
ant; on the contrary, he supposed lie was risking in no event
any more than his margin. But it will be said that prior to
September 18th he had reason to know his risk was greater.
What if such was the case? His contract was already made
and his obligation was complete. His letter of September
18th is an answer to a specific claim for margin, and cannot
without violence to all coustruction be claimed to extend to
anything else, and all he supposed he owed was margin.
Besides, if this contract was void on any ground no agree-
ment enforceable at law could grow out of it. From such
foundation no obligation could arise. Cannan v. Bryce, 3
B. & Ald.,179; Thacker v. Hardy, L. Reps., 4 Q.B. Div., 685;
Rudolf v. Winters, T Neb., 129; Fareira v. Gabell, 89 Penn.
St., 89. The agrecement was for purchase “on margin.”
The contract, by its terms, limits the defendant’s liability,
unless some custom is admissible to change the force of the
terms of the contract. This expression means on the
liability, credit and risk of the margin—and that alone.
Usage, custom or dealings cannot be given in evidence to
enlarge the scope of a written agreement when its terms are
plain and unambiguous. Here it changed the margin
liability to that of the individual.

8. E. Baldwin and A. W. Bacon, for the defendants in
error.

1. The validity of the transaction, in all its parts, is to
be determined by the laws of New York, where the defend-
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ant’s proposition was made and accepted, and everything was
to be and was done. 2 Parsons on Cont., 582; Trevor v,
Wood, 36 N. York, 807.

2. The transaction was a lawful one. The plaintiffs
actually paid for and received transfers of all stocks which
they bought for the defendant, and these would have been
delivered to him at any time, if he had wanted them and
tendered the money advanced for their purchase. It was
not a contract to pay “differences.” In such a contract
there are no actual purchases made or contemplated, but a
mere scries of bets on the course of the market, without any
actual transactions. Bigelow v. Benedict, 70 N. York, 202;
Schepeler v. Eisner, 3 Daly, 11; Rumaey v. Berry, 65 Maine,
570. The custom to hypothecate the stocks purchased, as
security for moneys lent to the broker to use in carrying them,
was not an unreasonable one. Sturges v. Buckley, 32 Conn.,
18; Nourse v. Prime,T Johns. Ch.,69,83; Wood v. Hayes, 15
Gray, 875. There was no reason for keeping the stocks
bought for the defendant separate from those bought for
other customers, so long as no injury has been thereby occa~
sioned to the defendant. Horton v. Morgan, 19 N. York,170;
Wynkoop v. Seal, 64 Penn. St., 361.

8. Evidence of the meaning of the word “margin,”
which has a technical and peculiar sense as applied to stock
transactions, was plainly admissible. Nelson v. Sun Mutual
Ins. Co., 71 N. York, 458, 458. The defendant, having used
this technical term in contracting with a firm of brokers,
cannot set up that he did not understand its meaning.
Sturges v. Buckley, 32 Conn., 18; Leach v. Beardslce, 22 id.,
404, 406, 408; Bridgeport Bank v. Dyer, 19 id., 136, 139;
Whitehouse v. Moore, 13 Abb. Pr. R., 142; Pollock v. Stables,
12 Q. Bench, 765. And it is found that he did know or have
reason to know what it meant, before writing the letter of
September 18th, the promises in which are ample to support
this action. Durant v. Burt, 98 Mass., 161.

4. The custom of New York brokers to make monthly
debit and credit interest balances, which the plaintiffs pursued -
in their original account with the defendant, is a reasonable



MAY TERM, 1880. 127

Hatch v. Douglas.

one, and gives an equal advantage to each party. It was not
meant in this case as a cover for usury. Hart v. Dewey, 2
Paige, 207; Stewart v. Petree, 55 N. York, 621; Meeker v.
Hill, 23 Conn., 574,578. And sall claim for compound inter-
est was waived on the trial; and none is included in the
judgment.

CarRPENTER, J. The authorities are clear that a contract
relating to stocks or other commodities, to be performed at
a future day, by which the parties contemplate only the pay-
ment of the difference in the market value by one or the
other as the case may be, is a mere gaming contract and void.
Soif parties in form contract to sell goods to be delivered in
the future, the seller in fact having no goods, and the parties
not intending an actual delivery, but contemplating merely
apayment of the difference between the market value on that
day and the agreed price, it is & gaming contract and cannot
be enforced.

Contracts of this nature however are distinguishable from
speculating contracts. A man may legitimately buy goods
or stock s intending to sell in a short time and take advantage
of an advance in the price if there is one. In such a case
he takes the risk of a decline, but that does not make it a
gambling contract. And he may purchase goods at a fixed
price to be delivered at a future day, if the parties intend an
actual delivery and acceptance. The actual intention may
be difficult to prove or disprove; but when once the fact is
established one way or the other, there is no difficulty in
applying the law.

Now there are in the transactions between these parties
some of the elements which are usually found in & gaming
contract. For instance, it is pretty evident that the parties
did not contemplate that the stock should be actually trans-
ferred to the defendant; but he would have been satisfied
with the receipt of the difference between the priee paid and
the price received, less interest and commissions, if the price
advanced, and expected to pay that difference if the price
declined. To that extent it was a contract for the payment
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of differences. But it was more than that. The defendant
through his agents, the plaintiffs, actually purchased the
stock, and there was an actual delivery—not to the principal,
but to the agents for the principal. The plaintiffs advanced
the money and held the stocks in their hands as security.
The plaintiffs were ready at any time to transfer the stock
to the defendant on payment of the purchase money. The
import of the finding is, and we must so regard it, that it
was an actual and bonf fide employment of the plaintiffs to
purchase stocks, and not a mere formal employment designed
to cover a betting operation. It does not appear that the
plaintiffs assumed any risk. They were entitled to their
commissions and interest on their advancements whether the
stocks went up or down. The most that can be said of them
is, that they knew that the defendant was speculating, and
that they advanced him money for that purpose. But that
was neither illegal nor immoral.

The circumstances relied on to prove the illegality of this
contract are consistent with the claim that it was a legitimate
business transaction. It is probably true that dealing in
stocks “on margin,” as it is called, is fraught with much evil.
It encourages speculation, and induces many to epgage in it
who would not otherwise have the requisitc means. In that
way many people and business generally suffer more or less.
But it is an evil that existing laws do not reach. No case
has been cited which declarcs such a contract illegal. If we
should so hold it would be difficult if not impossible to draw
the line between legal and illegal transactions.

We are of the opinion that there are not in the case before
us sufficient reasons for declaring the contract illegal.

The defendant raises a question of evidence. In his letter
of June 23d he writes:—*“I want to buy say one hundred
shares Union Pacific stock on margin.” What does that
mecan? Those unacquainted with the business would not
understand its meaning from the language. It is not to be
presumed that the court understood it. The plaintiffs pro-
duced witnesses, who were familiar with the business, and
who knew from experience and observation the meaning
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sttached to the words, to prove their meaning. The defendant
objected, but the court admitted the evidence, and we think
properly. Nelson v. Surn Mutual Ins. Co., T1 N. York, 458.
It was in the nature of a technical phrase, the meaning of
which must be understood before the court could know what
the contract between the parties really was.

But it is said that the parties did not understand the phrase
alike, the defendant supposing that he risked nothing but the
margin, while the plaintiffs understood that he assumed a
personal liability as well. The language is that of the
defendant. He used a phrase peculiar to the plaintiffs’ busi-
ness, knowing that they would understand its meaning as
used in that business. In such cases if the parties did not
understand it alike it must be interpreted in the sense in
which the plaintiffs understood it. If the defendant chooses
to use a technical term which has a clearly defined and well
understood meaning in the business to which it relates, and
the plaintiffs giving it that meaning act upon it, he cannot
be permitted, to the prejudice of the plaintiffs, to say that he
used it in a different sense. He left it to be interpreted by
usage, and by that interpretation he is concluded. For that
purpose usagé was properly shown. .

But it is said that it is the custom of brokers in their busi-
ness to debit and credit interest monthly, computing interest
on balances. This, the defendant says, being compound
interest, infects the contract with usury. The contract in its
terms is silent on the subject of interest. It is only because
the contract was to be performed in conformity with the
uniform and established usage of brokers in New York that
this claim has any foundation. It will be observed that the
usage does not necessarily call for compound interest. If
dealings do not extend beyond the period of one month, or
if the monthly balances are paid, there is no compound
interest. It is only when dealings continue from month to
month that it is called for. The question then is this:—1Is
& contract usurious which is legal on its face, but which is to
be performed according to a local custom, when that custom
in one contingency calls for compound interest? We think
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not. The vice of usury is not certain; it is only possible.
In contracts of this nature the question of interest pertains
rather to the remedy than to the contract. It is incidental,
and not of the substance of the contract. It is allowed not
strictly as interest, but in the nature of damages, although
it is commonly called interest, and the amount is determined
by the rate of interest where the contract is to be performed.
Viewed in this light the question is whether that part of
a custom which contravenes the policy of the law will be
enforced. But that question is out of the case, as the plain-
tiffs waived their claim for compound interest,and judgment
was rendered for simple interest only.
* There is no error in the judgment.

In this opinion the other judges concurred ; except GRANGER,
J., who having tried the case in the court below, did not sit.
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SUPREME COURT OF ERRORS.

HELD AT LITCHFIELD, FOR THE COUNTY OF
LITCHFIELD,

ON THE FOURTH TUESDAY OF MAY, 1880,
Présent,

Pirk, C. J., CARPENTER, PARDEE, LooMIS AND GRANGER, Js.

TalLMADGE BAKER, TREASURER OF THE STATE, vs. GEORGE
H. BALDWIN AND OTHERS.

The defendants were sureties of a sheriff on an official bond for $10.000, of
which the condition was as follows:—* That whereas the said B has been duly
appointed sheriff of Litchfield County for three years from June 1st, 1875,
according to the provisions of the constitution and laws of the state, and has
accepted said appointment and undertaken the obligations and duties incident
to said office; now if the said B shall faithfully discharge the duties of said
office and answer all damages which any person may sustain by any unfaith-
fulness or {rregularity in the same during said term of thrce years, then this
obligation is to be void.” In March, 1876, a writ of attachment was placed
in the sheriff’s hands directing him to attach the property of the defendant
therein to the amount of $300. The sheriff attached personal property, com-
pleted the service of the writ, and made return in the usual form. Judgment
was recovered by the plaintiff in the suit in November, 1878, after the expira-
tion of the sheriff’s term, for $258. Execution was issued and demand made
upon it on the sheriff by a proper officer for the property attached for the
parpose of levying the execution upon it, but the sheriff neglected to deliver
it or to pay the amount of the judgment. Held that the defendants were
liable upon their bond, although the default occurred after the end of the
three years.

It was a part of the duty of the sheriff to keep the property and have it forth-
coming on demand, although not demanded until aftcr the close of his official
term. This duty was “incident to his office,” within the meaning of the bond.

And the undertaking of the sureties was co-extensive with the duties of the
sheriff.

The command of the writ being to attach property to the amount of $300, and
the sheriff having made return that he bad attached personal property in
obedience to the writ, and not having made return that the property was
tnsufficient or that other property conld not be found, it was to be presumed
that he had attached property of sufficient amount to pay the judgment.
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DeBr on an official bond to the treasurer of the state for
the faithful discharge by George H. Baldwin, the principal
obligor, of the duties of sheriff of Litchfield County, the
other defendants being sureties upon the bond: brought to
the Superior Court, and tried to the court before Hovey, J.
Facts found and judgment rendered for the plaintiff and
motion in error by the defendants. The case is sufficiently
stated in the op1n10n

G. A. Hickoz, for the plalntlffs in error.

1. “Liabilities of surcties are strictissimi juris, and can-
not be extended by construction or enlarged by the acts of
others.” People v. Pennock, 60 N. York, 426; Miller v.
Stewart, 9 Wheat., 680; Myers v. United States, 1 McLean,
493.

2. A sheriff’s bond is unknown to the common law, and
this court lhas already decided that it does not provide against
malfeasance on his part, but simply against misfeasance and
nou-feasance while in office.  Coite v. Lynes, 33 Conn., 114.
It is a creation of statute and should be confined to his
statute liability; there is no default of statute duty in the
present case. Gen. Statutes, p. 31, sec. 5.

3. No breach of the bond now in suit is proved. There
is no evidence, or allegation even, of any default of duty on
the part of the sheriff till about scven months after the
expiration of the three years’ term ‘“from and after the 1st
day of June, 1875, to which the defendants’ liability is
restricted by the express terms of the bond. Williams v.
Miller, Kirby, 189; Welch v. Seymour, 28 Conn., 387; War-
ren v. The State, 11 Misso., 588; Governor v. Robbins, T
Ala. N. 8., 79; Bruce v. United States, 1T How., 437; Dover
v. Twombly, 42 N. Hamp., 67; Kitson v. Julian, 4 El. & B,
854.

4. In one particular, of vital importance in the present
case, the duties and the liabilities of sheriffs and their
sureties differ from the duties and liabilities of treasurers,
collectors, &c., and their bondsmen. Officers of the latter
class must, immediately on retirement from office, pay over
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all the funds of their official frusts to their successors.
Unless they do this, there is an immediate breach of their
official bonds, on which suit may be brought forthwith with-
out demand. Egremont v. Benjamin, 125 Mass., 19; Bulkley
v. Finch, 8T Conn., 84. The duty of the sheriff, on the other
hand, requires him to keep in his possession, after retirement
from office, all the property he has taken upon mesne process,
till it is demanded of him by the parties found entitled
thereto by determination of the suits in which it was
attached. Unless an actnal conversion or other improper
disposition of the property can be proved, none will be pre-
sumed ; his liability will begin with, and date from, the
demand and refusal. If re-elected, it is the new sureties,
not the old, who will be held Hable, unless they can show a
conversion or improper disposition of the property during
the previous term. In this respect their liability is the same
a3 that of the suretics of trcasurers, collectors and the like,
re-elected to successive terms. Bruce v. United States, 17
How., 437; Governor v. Robbins, T Ala. N. S., T9; Dumaxzyv.
Patterson, 9 id., 484; Sherrell v. Goodrum, 3 Humph., 419;
Vivian v. Otis, 24 Wis., 518; Thomas v. Blake, 126 Mass.,
320; Bissell v. Sazton, 66 N. York, 55.

5. The rule of damages in this case is the value of the
property attached. The amount for which the sheriff was
directed to attach in the original suit, in the words of the
court in Jones v. Ghlbert, 13 Conn., 523, “had no just
bearing on the amount of damages.” The declaration,
even had there been a general ad damnum clause, as in
assumpsit, trespass and trover, would have been bad on
demurrer. Treat v. Barber,T Conn., 279; Palmer v. Gallup,
16 id., 562; Morgan v. Myers, 14 Ohio, 538; Reading v.
Clarke,4 Barn. & Ald.,268. In the present action, in which,
by the terms of the statute and of their bond, the defendants
are liable only to answer such damage as Caffrey has sus-
tained, the allegation of the value of the cattle, which is
merely descriptive in the actions of trespass, trover, &c.,
(1 Chit. Pl, 877), becomes an indispensable averment.
There is nothing in this declaration which indicates even
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approximately the damage Caffrey claims to have sustained ;
and, consequently, none of the accuracy our courts require
in the assignment of breaches of official bonds. Mills v.
Skinner, 18 Conn., 436.

6. Even if such a defect in a declaration is cured by ver-
dict the absence of any evidence of the amount of damage
on the trial is not cured. “ The expression cured by verdict,”
says Chitty (1 Pl 678), “significs that the court will, after
verdict, presume or intend that the particular thing which
appears to be imperfectly stated or omitted in the pleading,
was duly proved at the trial.” As it appears in the record
in the present case that there was no such proof, and that
exception was taken to the lack of it by the defendants on
the trial below, no such presumption can arise. Treat v.
Barber, 7T Conn., 278.

C. B. Andrews and D. C. Kilbourn, for the defendant in
error.

Park, C. J. The defendants are sureties on a bond of
ten thousand dollars given by one George H. Baldwin as
sheriff of the county of Litchfield for the faithful perform-
ance of the duties of his office as sheriff. The condition of
the bond is as follows:—*“The condition of the said obliga-
tion is such, that whereas the said George H. Baldwin has
been, by the electors of Litchfield County, duly appointed
sheriff of said county for three years from and after the first
day of June, 1875, according to the provisions of the consti-
tution and laws of the state of Connecticut, and has accepted
said appointment, and undertaken the obligations and duties
incident to said office. Now if the said George H. Baldwin
shall faithfully discharge the duties of said office, and answer
all damages which any person or persons may sustain by any
unfaithfulness or neglect in the same during said term of
three years, then this obligation to be null and void; other-
wise to be and remain in full force, power and virtue in law.”

In the month of March, 1876, a proper writ of attachment,
in favor of one Caffrey and against one Hitchcock, was
placed in the hands of Baldwin as sheriff to serve, the writ
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directing him to attach property to the value of three hund-
red dollars. On the following day Baldwin served the writ,
and made an attachment of personal property belonging to
the defendant in the suit, afterwards completing the service
and making return that he had “attached the property under
the writ.” Caffrey recovered judgment in the suit against
Hitchcock, at the November term of the Superior Court for
the county of Litchfield, in the year 1878, after Baldwin’s
term as sheriff had expired, for $182.70 damages, and $75.82
costs of suit. Execution was duly issued on the judgment,
and a proper demand was made on the execution upon the
defendant in the suit, within sixty days from the rendering
of the judgment, both for the amount of the judgment and
for property on which to levy the execution, but the defend-
ant neglected and refused either to pay the judgment or to
turn out property to be levied on. A demand was also made
by the officer upon Baldwin for the property that had been
attached by him in the suit, for the purpose of levying the
execution upon it, and on his neglect to deliver it for the
amount of the judgment, but he neither delivered the prop-
erty nor paid the judgment.

These are the principal facts in the case, and the important
question is, do they establish the liability of the defendants
as sureties on the bond?

The constitution of the state provides that the sheriff
shall be elected for the term of three years, and that he
shall become bound with sufficient sureties for the faithful
discharge of the duties of his office; not for a part of those
duties, but for all that shall, under any circumstances, devolve
upon him as sheriff during the three years for which he is
appointed. ‘The statute provides that “no person shall enter
upon the duties of sheriff until he shall have executed a bond
of ten thousand dollars with two or more sureties *  *
conditioned that he will faithfully discharge the duties of his
office, and answer all damages which any person may sustain
by his unfaithfulness or neglect in their discharge.” It is
cbvious that the statute intends that the bond shall cover all
unfaithfulness on the part of the sheriff, of every kind, which
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shall occur while he is performing or assuming to perform
any of the duties which his office requires him to perform.

It was clearly the duty of the sheriff to keep the property
attached to await the result of the suit in which the attach-
ment was made. Drake (on Attachment, § 299,) says:—
“The removal of an officer from office between the time of
levying the attachment and that of the issue of execution
will not excuse his failure to produce the property to meet
the execution; for his special property remains to secure the
plaintiff in the fruits of his judgment.” See also Turkey v.
Smith, 18 Maine, 125; McKay v. Harrower, 27 Barbour, 463.

The defendants concede that such was the duty of the
sheriff, but they base their defense upon the phraseology of
the condition of the bond, which, they say, expressly confines
their liability to such unfaithfulness or neglect of the sheriff
as occurred previously to the first day of June, 1878, when
his term of three years expired. And inasmuch as the neg-
lect of the sheriff to produce the property to be levied upon
on the execution occurred after that time, they claim that
they are not responsible for the neglect.

We do not consider it important to determine, as matter
of law from the facts found, when the neglect of the sheriff
in fact occurred, for we are satisfied from the condition of
the bond that the undertaking of the defendants was co-cx-
tensive with the duties of the sheriff, and they are therefore
responsible for such neglect whenever it occurred. The con-
dition of the bond goes on to recite the election of the sheriff
for three years, according to the constitution and laws of
this state, and that he had aecepted the office, and had under-
taken to perform the obligations and duties incident to it.
This language embraces all the duties that could possibly
devolve upon thie sheriff by virtue of his office; and if it was
Jiis duty as sheriff to keep the property in question till it
:should be called for by the officer serving the execution, then
the condition is to be regarded as referring to this duty in
common with others, and is equivalent to an express state-
1ment of it. Now the undertaking of the defendants, which
follows this recital in the condition, was obvionsly intended
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to be as extensive as the recital itself. And in fact it is as
estensive, although it contains the phrase “during said term
of three years.”

The obligation of the sheriff to keep the property till it
should be called for on the execution arose by virtue of the
attachment which was made “during said term of three
years,” When the attachment was made the sheriff at once
assumed this obligation and duty, and the undertaking of the
defendants bound them for the faithful performance by the
sheriff of all obligations and duties that should arise “during
said term of three years.”

Again, the phrase, “during said term of three years,”
should be construed, in the defendants’ undertaking, as
mesning incident to said term of three years. As we have
seen, the condition recites the fact that the sheriff had been
elected for the term of three years, and that he had “under-
taken the obligations and duties incident to said office,” that
is, incident to said term of three years. Now the undertaking
should be construed as equally extensive with the recital,
which is the basis of the undertaking; and if so, then the
phrase should be construed as meaning incident to said term
of three years, which would include all obligations and duties
which had their origin during that time. Moreover, “said
term of three years” refers to the term described in the
recital, and by every rule of construction means the same
thing, and covers all the duties and obligations therein
described. A sheriff who commences the service of process
is required by statute to complete the service if his term of
office shall expire before it is done. Can there be any doubt
that a bond of this character would bind the sureties in such
8 case, if the sheriff should neglect, after his term of office
had expired, to make return of a writ of attachment on which
property had been taken, and in consequence of such neglect
the claim of a creditor had been lost?

Again, the phrase ‘“during said term of three years” was
used in the condition of the bond merely as descriptive of
the sheriff’s term of office, and not as restrictive of the defend-
ants’ obligations. The sheriff was elected for three years.

Vor. xvLvia.—18
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That is the constitutional requirement, and if there are du:ics
and obligations incident to the term of office that require
more than three years for their discharge, they are covered
by the phrase “during said term of three years.” A distinc-
tion should be made between the “term of three years,” as
used in the condition of the bond, and three years as a period
of time. The “term of three years” is the sheriff’s term of
office, and includes whatever time is necessary for the per-
formance of all the duties which are incident to his term of
office.

The conclusion then is, that the undertaking of the defend-
ants was co-extensive with the duties'and obligations of the
sheriff, and that they are therefore responsible for his neglect
to keep the property attached to respond to the demand on
the execution.

The defendants further claim that the value of the property
attached is the rule of damages in such a case as this; and
that inasmuch as no evidence of such value was produced on
the trial, and there being no allegation of such value in the
plaintiff’s declaration, there can be no presumption after
judgment that such value was proved; especially as it is
found that defence to the action was made on that ground.

If the value of the property attached in a given case is
less than the amount of the judgment recovered, and no
complaint is made of any misconduct of the sheriff in not
attaching more property, then the value of the property
attached would be the rule of damage. But if the value of
the property attached is equal to or more than the amount of
the judgment recovered, then the amount of the judgment
would be the rule of damages. The plaintiff’s declaration
proceeds upon the ground that the value of the property
attached was equal to or more than the amount of the
judgment recovered, and that therefore the amount of the
judgment is the amount of damage the plaintiff had sustained
by reason of the misconduct of the sheriff.

The writ commanded the sheriff to attach property to the
value of three hundred dollars, which was a reasonable
amount in reference to the plaintiff’s claim. Consequently



[

MAY TERM, 1880. 139

Gaston v. Canty. o

it was the duty of the sheriff to obey the command if the
defendant in the suit had visible attachable property to that
amount,. He made an attachment of personal property and
made return that he had attached it in obedience to the writ,
and there is no statement that the defendant had no other
visible attachable property. The presumption then is that
the sheriff performed his duty till the contrary appears, and
attached property to the value of three hundred dollars.
There is no error in the judgment conrplained of.

In this opinion the other judges concurred.

Witttam E. GasToN vs. TiMOTEY CANTY AND ANOTHER.

The statute (Gen. Statutes, tit. 19, ch. 14, sec. 8,) provides that in all actions of
tort tried in the Superior Court, Court of Common Pleus or District Court,
and not brought to such court by the defendant by appeal, if the damages
found do not exceed fifty dollars the plaintiff shall recover no more costs than
damages, except in certain specified cases. Held not applicable to actions of
replevin, where the right to the possession of the property replevied is the
principal matter, and the jurisdiction is determined (Gen. Statutes, tit. 19,
ch. 17, sec. 4,) by adding to the value of the goods to be replevied, aa stated
in the writ, the amount claimed as damages for the detention.

REPLEVIN; brought to the District Court of Litchfield
County and tried to the jury before Cowell, J. Verdict for
the plaintiff for three dollars damages. The defendants
moved that, under the statute (Gen. Statutes, p. 445, sec. 8,)
the plaintiff be allowed no more costs than damages. The
court allowed full costs and the defendants brought the record
before this court by a motion in error. The case is suffi-
ciently stated in the opinion.

A. H. Fenn, for plaintiffs in error.
H. P. Lawrence, for defendant in error.

Graxger, J. This is an action of replevin, brought to the
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District Court of Litchfield County, in which the property
sought to be recovered is alleged to be of the value of two
hundred dollars, and the damages claimed are six hundred
dollars. The jury returned a verdict for the plaintiff, and
for three dollars damages. The court accepted the verdict
and rendered judgment for the plaintiff for three dollars
damages and full costs. The defendant has filed a motion in
error, on the ground that the plaintiff was entitled to no more
costs than damage8 under the statute (Gen. Statutes, p. 445,
sec. 8,) which provides that “if the damages found and
assessed in any action at law in the Superior Court, Court of
Common Pleas, or Distriect Court, and not brought to such
court by the defendant by appeal, shall not exceed one hund-
red dollars, costs may be taxed at the discretion of the court
in favor of either party; provided that, in all actions of tort
so tried, and not brought to such court by the defendant by
appeal, if the damages found do not exceed fifty dollars, the
plaintiff shall recover no more costs than damages, unless
the title to property or a right of way or to the use of water
is in question, the value of which property is found to exceed
fifty dollars.” A

But it is very plain that this statute was intended to apply
(aside from the cases excepted in the last clause) only to
actions of tort, in which the damages claimed are the sole
object sought, and go to make up the whole judgment for the
plaintiff, where judgment is rendered in his favor. This is
the case in actions for assaults, for slander, for fraud, and
the like. In replevin the property replevied is really the
subject matter of the suit and trial, and the damages merely
incidental. Indeed the matter in demand, for the purposes
of jurisdiction, is made by statute to consist of the alleged
value of the property added to the damages demanded. Gen.
Statutes, p. 485, sec. 4. As the plaintiff has already the
property in his possession by the replevin, there is no need
of a judgment that he retain it, and no occasion for an
assessment of its value by the jury. If the jury find a ver-
dict for the plaintiff it leaves the property in his hands, and
the damages awarded are merely for the detention. It is
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like the case of trespass for taking and carrying away goods,
vwhere the plaintiff ordinarily recovers the value of the goods,
but where, if the defendant returns them while the suit is
pending, he recovers only for the taking and detention. It
is only where some portion of the property claimed by the
plaintiff in his writ has not been replevied, that the value of
such property can be added to the damages for the detention
and included in the judgment. In every other case the
damages may be very small, while the value of the property
replevied may be large. Indeed the value of the property
has little relation to the damages. They are larger or smal-
ler according to the longer or shorter time that the prop-
erty has been detained and are affected by the character
of the property as well as by its value. It is very clear that
the statute was never intended to make the amount of the
damages recovered determine the question of costs, and this
independently of the question whether the title to the
property is put in issue by the pleadings.

There is no error in the judgment of the court below
allowing the plaintiff full costs.

In this opinion the other judges concurred.

CHARLES S. NORTON vs. HENRY SHEPARD.

A debtor, whose debt was barred by the statute of limitations, said to his creditor
with regard to it—* I will pay it as soon as possible ” Held to be a sufficient
acknowledgment of the debt to take it out of the statute.

As a general rule any language of the debtor to the creditor clearly admitting
the debt and showing an intention to pay it, will be considered an implied
promise to pay and will take the case out of the statute.

AssumpsT for goods sold; brought to the District Court of
Litchfield County. The defendant pleaded the general issue
with notice of the statute of limitations, and the case was

tried to the court before Fyler, J. The facts were found and
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judgment rendered for the defendant, and ‘the plaintiff
brought the record before this court by & motion in error.
The case is sufficiently stated in the opinion.

H. B. Graves and F. E. Cleaveland, for the plaintiff.
S. B. Horne, for the defendant.

Loomis, J. Our statutes of limitation do not create an
arbitrary bar to the recovery of a debt independent of the
will of the debtor. If they did a new promise would not
avail the creditor unless founded on some new consideration,
and in such case the action would have to be brought on the
new promise. But our courts have always considered them
mere statutes of repose, which suspend the remedy, leaving
the debt uncanceled and still binding in foro conscientice.
Hence it is well settled that the debt may be revived and the
bar to its recovery removed by a new promise, either express
or implied. Lord v. Shaler, 8 Conn., 182; Bound v. Lathrop,
4 Conn., 836; Austin v. Bostwick, 9 Conn., 496; Belknap v.
Gleason, 11 Conn., 160; P helps v. Williamson, 26 Verm.,
230.

In general any language of the debtor to the creditor
clearly admitting the debt and showing an intention to pay
it will be considered an implied promise to pay and will take
the case out of the statute. Wooters v. King, 54 Ill., 843 ;
Gailer v. Grennell, 2 Aiken, 849; Phelps v. Stewart, 2
Verm., 2566. And in this state, an acknowledgment that a
debt was once justly due and has never been paid, will
ordinarily authorize the triers to infer a promise to pay it.
Sanford v. Clark, 29 Conn., 460.

In the case at bar the promise of the defendant was—I
will pay them” (referring to the debts) *as soon as possible ;”
and the question is, whether these words constitute a suffi-
cient acknowledgment to take the case out of the statute, in
view of the principles above stated.

The defendant insists that the promise referred to was
conditional, and that it cannot avail the plaintiff without
proof that it was possible for the defendant to pay.
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It seems to us that the words *as soon as possible” are too
uncertain and indefinite to amount to a condition. They do
not point to any future event capable of proof. It is said
they mean “as soon as I am able.” This would not help the
matter unless we assume that general financial ability is
intended, which might be susceptible of proof. But neither
the words nor the context require this restricted meaning.
I the debtor should have insufficient property to pay all his
debts, it would not follow that it was not possible to pay the
debt in question. He might do so perhaps by borrowing the
money, by some friendly aid, or by his future earnings. The
words do not necessarily imply poverty in the promiser; they
might with equal propriety be used by a man of wealth, who
8t the time had no money on hand, but who had debts of
large amount due him or who had otlier estate not at his
immediate disposal. What would be possible for one to
sccomplish must be exceedingly difficult of proof because it
must depend so much on his own exertions. Why the debtor
used the language in question does not appear. The language
may have been understood by both parties at the time as
pointing to a speedy payment. If a man of large estate
should use the words the creditor would have a right to
expect his money very soon, while if used by another they
might afford little encouragement. So that if the promise in
question was to be considered express we should incline to
hold it unconditional. But the language may be construed
as an acknowledgment of the defendant’s indebtedness to the
plaintiff, and as such it clearly admits the continued existence
of the debt and implies a willingness, and even a positive
intention to pay it; and the words ‘“as soon as possible” do
not really restrict or limit the meaning and force of the
acknowledgment. On the other hand they are strong words,
implying a lively consciousness of obligation, and an earnest
purpose to pay the debt.

There are numerous decided cases which afford strong
confirmation of the position we have taken.

In First Congregational Society v. Miller, 15 N. Hamp.,
520, the defendant’s language was, “that he had not the
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money, but would pay as soon as he could,” which was held
not to be a conditional promise, because there was no certain
event to which the words looked forward, and it was held a
sufficient acknowledgment to take the case out of the statute.

In Butterfield v. Jacobs, page 140 of the same volume, the
defendant said ‘““he would go to work and would pay as fast
as he could,” in regard to which the court pronounced a
similar opinion.

In Cummings v. Gasset, 19 Verm, 308, the promise of the
debtor was to pay “as soon as I can,” and it was held suffi-
cient to remove the bar of the statute.

In Sluby v. Champlin, 4 Johns., 461, the defendant on
being arrested by the sheriff promised to “settle with the
plaintiff if he would give him time for payment,” which was
held sufficient as an acknowledgment.

In De Forest v. Hunt, 8 Conn., 180, the plaintiff having
written to the defendant calling his attention to the fact that
he had previous]y sent his account requesting payment, the
defendant replied :—“Yours of the 12th’ inst. came to hand
this day, requesting to know what prospect I have of paying
the demands against me. 1 am extremely sorry to say to
you that the prospect, at present, is not very flattering, as it
is utterly out of my power to pay anything;” which was held
an unqualified and unconditional acknowledgment that the
precise balance stated was at that time justly due the plaintiff.

In Brown v. Keach, 24 Conn., 73, the plaintiff’s agent
wrote to the defendant, calling his attention to the fact that
he was indebted to the plaintiff by note, and the defendant
replied :—“Yours of the 24th has been received, and in reply
I hardly know what to say; but as you request an answer
soon, I will say in return that I can’t tell you what I can do
at present, but I have been thinking of coming i Woon-
socket for some time, but will omit it until I hear from you
again. I wish you by return mail to send me a true copy of
all the claims that you hold against me in fufl dates; that is,
I want it word for word, and endorsements, &c., and state
where your mother and sister are now living, and I will see
them or write soon.” This was held sufficient to remove the
bar.
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In Blakeman v. Fonda, 41 Conn., 561, the debtor said to
his creditor—“If you will call in two weeks I will pay you
something on the debt; I cannot tell how much;” and the
words were held an unqualified recognition of the defendant’s
liability to pay the whole debt.

There was error in the judgment complained of, and it is
reversed.

In this opinion the other judges concurred.

S1arE or CONNECTICUT, UPON THE RELATION OF NELSOoN W.
CoE, vs. OrsaMUs R. FYLER.

Where property of a tax-payer has been legally assessed for taxation the town
has no power to release him from a portion of his tax, he being of ability to
pay. . .

After the assessors have completed their valuation of property, their work is
mbject to review and correction by the board of relief, and by them only.

Upon an application for 8 mandamus to compel a tax-collector to collect a tax,

itis not necessary that the public prosecutor should proceed alone. He may.

act upon the relation of.a citizen and tax-payer. The relator in such a case
has an interest s a citizen in having all public officers discharge their official
duty, and as a tax-payeg he has a direct pecuniary interest.

Itis not & reason against granting 8 mandamus that there is a remedy at law
against the collector ‘on his bond and by execution against his body and
estate. Such proceedings may be fruitless, and as a8 remedy neither would be
sdequate; besides which the collector should not be heard to suggest that he
might be punished for the non-performance of his duty.

APPLICATION for a mandamus, to compel the respondent,
a tax-collector of the town of Torrington, to collect a tax
laid upon the property of The Coe Brass Manufacturing
Company, a corporation located in that town ;  brought to
the Superior Court in Litchfield County by the State’s Attor-
ney upon the relation of Nelson W. Coe, a resident and tax-
payer of the town.

The application set forth the corporate character of the
company mentioned, its ownership of property in the town,
Vor. xvvmi.—19
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the assessment of the property by the assessors, the increase
in the valuation of it by the board of relief, the names of
the officers empowered to act and who did act in the matter,
the laying of the tax by the town, the official character of
the respondent as tax-collector, and the collection by him of
a part of the tax and his refusal to collect the balance; and
prayed that the respondent be commanded to proceed to col-
lect the whole of the tax, or show cause to the contrary.

The respondent made the following return:

That though true it is that the relator is a resident of said
Torrington and the owner of property liable to taxation on
which he is assessed and pays taxes therein, and that there
are many others who are the owners of property and tax-
payers thereon in said town, and that among them the Coe
Brass Manufacturing Company has its place of business and
exercises its corporate powers in said town, and is the owner
of property liable to taxation therein; and that, at the
annual town meeting of said town, lield on the first Monday
of October, 1875, the officers named in said motion were
duly elected and qualified ; and that said town then passed
certain votes, and appointed the respondent collector of the
tax then laid, and that the assessors then chosen attended
to the duties of their appointment as required by law, all as
more fully set forth in the motion of said relator; and
though true it is, that an assessment list and valuation of
property claimed to belong to said Coe Brass Manufacturing
‘Company, and claimed to be liable to taxation, was set in
the grand list of taxable property in said town at the sum
and value of $225,000, as stated in said motion, and that
said selectmen made out and signed a rate-bill containing
the property which it was claimed according to such list the
tax-payers in said town were to pay, and which was placed
in the hands of the respondent, with a warrant annexed
‘thereto, as stated in said motion, and that the respondent
accepted said office of collector and received said rate-bill
as in said motion stated, and has collected the amount of
said rate-bill with the exception hereinafter stated: Yet,
for cause of omission to collect the whole of said ratebill,
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or any more thereof than he has already collected, accounted
for and paid over, he assigns the following reasons: That on
the 18th day of October, 1875, the said Coe Brass Manufac-
turing Company made and delivered to said assessors a true
statement of all its property liable to taxation in said town
of Torrington, in which list was embraced *two mills,”
valued by the owner, and also by the assessors at the sum of
$50,000. And there was also embraced in said list *invest- -
ments in mechanical and manufacturing operations—&75,-
000;” which said list was by the president of said company
duly sworn to according to law. And on consultation with
said assessors it was agreed between them and said com-
pany, that the value of said “investment in mechanical and
manufacturing operations” was, and should be put into said
list at, the sum of $100,000, amounting in the whole, with
the other property of said company as finally adjusted by
said assessors, to the sum of $164,150, which list was
accepted by said assessors as a true statement of all of said
company’s property liable to taxation in said town, and said
assessors made up the grand list of said town accordingly.
That a meeting of the board of relief of said town was duly
called to be held on the first Monday of January, 1876, at
which only two of the members thercof, they being a major-
ity of said board, were present, namely, N. W. Coe and F. P.
Whiting, who, as such board of relief, on the 8d day of Jan-
uary, 1876, being the first Monday of January, issued a
notice, of which the following is a copy, viz: “Wolcottville,
Jan. 38,1876, Coe Brass Co.: Gentlemen—The board of relief
for Torrington, in equalization of taxes, propose to raise the
real estate and amount invested in business of your com-
pany, £60,850.”

That Lyman W. Coe, the president of said company,
appeared before said N. W. Coe and F. P. Whiting, as such
board of relief, and claimed that said sum ought not to be
added to said list, and especially that the value of the mills
named in said list did not exceed the sum of $50,000, and
that the dmount invested by said comipany in mechanical
and manufacturing opétitiotis liable to be assessed in said
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town did not exceed $100,000, and that the addition of said
amount would he unjust, excessive, inequitable and unlawful.
But that, notwithstanding the protest, the said N. W. Coe
and the said Whiting, as such board, did increase said valu-
ation of said mills by the sum of §20,000, and did also
increase the valuation of said ‘investment in mechanical
and manufacturing operations” by the sum of $40,850,
. whereby the list of said company was increased to the sum
of §225,000, and was so included in the grand list of said
town for that year. And thereupon a rate-bill was made
out against said company in which its tax was stated to
amount to, and was set at the sum of %3,375, instead of the
sum of $2,462.25, as it should have been, and as it would
have been but for said additions so made as hereinbefore set
forth.

And the respondent says that, as such collector, he received
said rate-bill, and proceeded to the collection thereof, and
that said company did pay to said collector, on its said tax,
the sum of $2,462.25, leaving, after said payment, appar-
ently due on the rate-bill the sum of $912.75, which last
mentioned sum said company refused to pay as having
been unfairly, unjustly and unlawfully assessed upon them.

And the respondent further says, that upon consultation
with the selectmen of said town, he, upon their advice, in
view of the claims made by said company and of the facts
above stated, delayed to collect said tax. And that after-
wards, on the 28th day of May, 1877, a warning for a spe-
cial town mecting of said town to be held on the 2d day of
June, 1877, was duly given by said selectmen, which warn-
ing contained, among other notices of the purpose for which
the meeting was called, the following: “ Also, to take such
action as may be deemed advisable with refcrence to the col-
lection or reduction and abatement of the tax against the
Coe Brass Manufacturing Company of said town in the tax
list of the town for the year 1875.”

That on said 2d day of June, 1877, said meeting was duly
held, and said subject of the collection or reduction and
abatement of said tax was fully discussed and considered,
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and during said discussion said Coe Brass Manufacturing
Company claimed that the said additions to their list herein-
before stated were inequitable, excessive, unjust and unlaw-
ful ; and upon due consideration it was thereupon voted
wianimously, with the exception of the solitary vote of the
relator, “ that the tax assessed and laid against the Coe
Brass Manufacturing Company of this town on the tax list
of the town for the year 1875, be so abated and reduced
that said company be required by the town to pay taxes on
said list on the sum of $164,150, amounting to a tax of
§2,462.25, and no more ; provided that the selectmen of the
town become satisfied, upon investigation, that such abate-
ment and reduction can legally be made by the town.”

That afterwards, on the 2Tth day of September, 1877, the
selectmen of said town having investigated the question of
the legality of said vote in relation to the abatement and
reduction of the tax list of the Coe Brass Manufacturing
Company on said tax list, and having become satisfied, upon
the advice of counsel, of the legality of such reduction and
abatement, did make a settlement with said company on
said tax list by deducting from said tax the sum of $912.75
with interest, of all which the treasurer of said town and
the respondent had notice. And that after the aforesaid
action of said town and of said selectmen, on the said 27th
day of September, 1877, the treasurer of said town balanced
said rate-bill on the tax list of 1875, which was in the
respondent’s hands as said collector, and credited thereon in
making said balance said sum of $912.75 and interest so
abated from the list of said company, thereby leaving said
natebill fully collected, and your respondent’s duties in
respect to the same as said collector completed and at an
end; and that said treasurer then gave credit to your
respondent as said collector on the books of said town for
said sum of $912.75 and interest to balance the charge
thereof made against him when said rate-bill was put into
his hands for collection, and no charge exists in favor of

said town against your respondent, as collector, upon said
rate-bill.
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And your petitioner further says, that said town, on the
27th day of September, 1877, surrendered to him the bond
which he as such collector gave to said town to secure the
faithful discharge of his duties as sucl, and that he is
wholly relcased therefrom, and that all the facts above
alleged occurred and took place prior to the date and impe-
tration of said information and motion. And the respond-
ent avers that all the allegations in said motion, not herein
admitted to be true, are untrue.

Wherefore, for each and all of the causes and reasons
in this his answer and return set forth, the said respondent
insists that said writ of mandamus should not issuc as
prayed for in said motion, and he prays the judgment of the
court thereon, and that he may be heuce dismissed.

To this return the State’s Attorney demurred, and the
questions arising on the demurrer were reserved for the
advice of this court.

C. B. Andrews, for the relator.

1. The ounly tribunals known to the law in this state for
the purpose of determining the amount of each individual’s
taxable property gre the assessors and the board of relief.
Gen. Statutes, p. 152, see. 1, and p. 159, sec. 35; Goddard
v. Seymour, 30 Conn., 394 ; Munroe v. New Canaan, 43 id.,
309. Assuming that these officers committed no error or
illegality in making their valuation (and no error is claimed,)
it will be admitted that it was the duty of the company to
pay the sum of 8,875, as their tax.

2. There being a valid tax lawfully laid against a party
abundantly able to pay it, the town of Torrington had no
authority to abate it or any part of it. Towns have no
inherent powers. They have only just such power as is
expressly or impliedly granted to them by the legislature.
Abendroth v. Greenwick, 29 Conn., 356 ; Baldwin v. North
Branford, 82 id., 47; Booth v. Woodbury, id., 118 ; Hoyle v.
Putnam, 46 id., 56. The powers of towns are to be strictly
pursued. Betts v. Starr, 5 Conn., 550; Comstock v. Hadlyme
Eeel. So., 8 id., 247; Higley v. Bunce, 10 id., 436. The
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power to abate a tax is not among the powers granted to
towns by our statutes, A town cannot by a vote exempt
property from taxation. Weeks v. Milwaukee, 10 Wis., 242,
265. The assessment and collection of taxes are acts of
sovereignty, effectual only because authorized by the state.
Heine v. Levee Commissioners, 19 Wall,, 660. Towns are
the instrumentalities which the state uses to accomplish the
several steps in the levying and collecting taxes. They have
no power of their own. The tax assessors and collectors
are the agents of the law, rather than of the town. Gen.
Stat., p. 165, sec. 21; Cooley on Taxation, 292; Tomlinson
v. Leavenworth, 2 Conn., 292; Torrington v. Nash, 17 id.,
199; Farrell v. Bridgeport, 45 id., 191 ; Torbush v. Norwich,
38 id., 225 ; Jewett v. New Haven, id., 368. In the statutory
provisions for raising money by taxation, the town is not
called into action, except to pass the introductory vote.
And if they fail to do this, the law authorizes and requires
the sclectmen to do it. Qen. Stat., p. 161, sec. 47. The
legislature foresaw that poverty might prevent some individ-
uals from paying their taxes, and gave the selectmen power
to abate in such cases. Gen. Stat., p. 162, sec. 10. But
they have given no aunthority to abate for any other cause,
and no authority to the town to abate at all. “ A statute
that prescribes that a thing should be done in a particular
way carries with it an implied prohibition against doing it in
any other way' N. York Firemen's Ins, Co. v. Ely, 5
Conn., 572; New Haven v, Whitney, 86 id., 875. Broom’s
Legal Maxims (7 ed.),664. As to the collection of the tax,
the selectmen have certain powers and obligations, but the
town itself has “no duty to perform, no rights to defend,
and no interest to protect.”” Gregory v. Bridgeport, 41
Conn., 76, 86. The money raised by taxation is to be held
and used by the town as a public trustee, not as the benefi-
cial owner. Part flows directly back to the state treasury
and the rest is to be applied in discharge of those public
duties which are imposed upon towns by the legislature,
such as the support of highways and bridges, schools, pan-
pers, &c., Loan Association v. Topeka, 20 Wall., 655;
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Cooley’s Const. Lim., 487; Chidsey v. Canton, 17 Conn.,
478 ; New London v. Brainard, 22 id., 552 ; Jenkins v. And-
over, 103 Mass., 94; Morse v. Stocker, 1 Allen, 150. Pub-
lic policy forbids that a town should have the power by vote
to abate a tax. If a town can release the tax of one man,
because they think the board of relief have acted injudi-
ciously, they can release the tax of any and every other.
Weeks v. Milwaukee, 10 Wis., 242, 263. To abate the tax
of & person able to pay would be to increase the tax of
every other tax-payer. Under the guiseof an abatement, it
would take money from all the other citizens to give to one.
It would destroy the equality which is necessary to all just
taxation. “It would be the robbery and spoliation of those
whose estates in whole or in part are confiscated.” Allen v.
Jay, 60 Maine, 142. Towns cannot give away town prop-
erty to private individuals for private use. Booth v. Wood-
bury, 32 Conn., 118 ; Gregory v. Bridgeport, 41 id., 76, 87;
Allen v. Inhabitants of Marion,11 Allen,108. And whether
it be a gift, or a loan, or an abatement of any lawful obliga-
tion, the principle is the same. Lowell v. Boston, 111 Mass.,
454 ; Attorney-Qeneral v. Boston, 123 id., 460 ; Weismer v.
Village of Douglas, 64 N. York, 91; Loan Association v.
Topeka, 21 Wall., 655; Opinion of the Judges, 58 Maine,
560; Brewer Brick Co. v. Brewer, 62 id., 62; Farnsworth
Co. v. Lisbon, id., 451.

3. Mandamus is the proper remedy. The relator has 8
clear right to some remedy. Every tax-payer has the right
to insist that every tax lawfully laid against a person who
is not “ poor and unable to pay the same ” shall be collected.
New London v. Brainard, 22 Conn., 552 ; Webster v. Har-
winton, 32 id., 131 ; Moses on Mandamus, 139. And man-
damus is the only remedy. 3 Black. Com., 110; High Ex.
Rem., § 143; Smyth v. Titcomb, 31 Maine, 272; Tremont
School District v. Clark, 33 id., 482; Commissioners of Knoz
Co. v. Aspinwall, 24 How., 376; Rees v. Watertown, 19
Wall., 107, 117; Waldron v. Lee, 5 Pick., 323; 4 Bacon
Abr., 495, Mandamus. But even if the relator had no inter
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est, the state is interested ; and mandamus should issue in
its behalf. Attorney General v. Boston, 123 Mass., 460,
47T; State v. Hart. § N. Hav. R. R. Co., 29 Conn., 538;
Gilman v. Bassett, 83 id., 298 ; Lyon v. Rice, 41 id., 245.

G. C. Woodruff and E. W. Seymour, with whom was G. H.
Welch, contra.

1. The writ of mandamus should have been applied for
and prosecuted by the State’s Attorney alone, and not upon
the relation of an inhabitant of the town, who is injured, if
at all, in common with the other tax-payers of Torrington.
That it could not have been maintained by the relator in his
own name alone, inasmuch as the subject-matter of the writ
concerns all the tax-payers of the town alike, was decided
* in Lyon v. Rice,41 Conn., 245, and Peck v. Booth, 42 id.,
275. Whether the prosecuting officer alone must apply for
and prosecute the writ,in a case like the one at bar, or
wlether it may be prosecuted by any tax-payer of the town
as relator, has never been decided in this state, and the
authorities differ upon the question. We urge the adoption
of the rule requiring the prosecuting officer alone to prose-
cute where public rights are concerned. Rez v. Merchant
Tailors’ (o., 2 Barn. & Adol., 115; Sanger v. Commissioners
of Kennebec, 25 Maine, 291 ; State v. Inhabitants of Strong,
id., 297 ; Wellington v. Petitioners, &c., 16 Pick., 105; Peo-
ple ex rel. Drake v. Regents, 4 Mich., 98 ; Russell v. Inspect-
ors of State Prison, id., 187 ; Linden v. Almeda Co.,45 Cal.,
6; Heffner v. Commonwealth, 28 Penn. St., 108. .

2. A mandamus will not be granted except in favor of a
clear and well-defined legal right, and where there is no
other adequate remedy. Am. Asylum v. Pheniz Bank, 4
Conn., 178; Peck v. Booth, 42 id., 271. This application is
brought in its present form on the ground, of course, that
the relator, in common with the other inhabitants and tax-
payers of Torrington, has a public interest in the subject
matter thereof ; it is a public and not a private right which
is sought to be enforced. The question then arises—Has
the public—namely, the public about whose rights the relator

VoL. xLvi.—20
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is solicitous—any other adequate remedy ? We say it has.
1. By suit on the collector’s bond, if he has failed to faith-
fully discharge his duties. 2. If a more summary remedy
is preferred, then by proceedings undertaken by the select-
men for an execution against his body and estatc. Gen.
Stat., p. 162, sec. 6. Where there is other specific remedy
or other means of satisfaction equivalent to specific relief, &'
mandamus will not be granted. Am. Asylum v. Phaniz
Bank, 4 Conn., 178,

8. A mandamus will not be issued, because, under the
facts of this case, there is no uncollected tax against the
company which it is the duty of the collector to collect.—
(1st.) The vote passed by the town was a legal vote. It
justified the acts of the selectmen performed in pursuance
of it, and the vote, together with the subsequent acts of the
town aud its selectmen, treasurer and collector, absolved the
respondent from any further duty to collect the balance
claimed by the relator to be still due from the company.
Cooley (Const. Limitations, 190) says:—* It has already been
seen that the legislature cannot delegate its authority to
make laws ; but, fundamental as this maxim is, it is so qual.
ified by the customs of our race and by other maxims which
regard local government, that the right of the legislature,
in the entire absence of authorization or prohibition, to
create towns and other inferior municipal organizations, and
to confer upon them the powers of local government, and
especially of local taxation and police regulations usual with
such corporations, would always pass unchallenged.” In
the Town Bounty cases, the inherent powers of towns in
Connecticut was the subject of much discussion. Our courts
refused to accord to the towns that amount of sovereignty
with which they have always been credited by historians
and popular writers on government. But the possession of
such powers as are necessary to the performance of their
duties as territorial and municipal corporations, in addition
to the powers expressly granted by the legislature, was rec-
ognized. Baldwin v. North Branford, 32 Conn., 54; Booth
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v. Woodbury, id., 124; Webster v. Harwinton, id., 131. Pre-
vious to the revision of 1875, we had a statute providing that
towns might make such orders, rules and regulations for their
welfare as they might deem expedient, and that they “ shall
grant annual taxes on the assessment st last made out.”
Rev. Stat. of 1866, p. 102, secs. 31,82, The revision of 1875
does not contain section 82, that ¢ towns shall grant annual
taxes,” nor the substance of it. The provisions applicable are
found in Gen. Stat., p. 85, sec. 1, and p, 161, secs. 46, 47. It
follows then under our present statutes,—and the same
were in force in October, 1876, when the tax in question
was voted,—that the right of a town to grant taxes arises:
(1) By virtue of the pravisions of Gen. Stat., p. 85, sec. 1,
as to powers of towns to make regulations for their welfare,
and which the revisers and legislature undoubtedly thought
sufficient for the purpose; (2) by necessary implication;
(3) from immemorial custom, or (4) as a power necessary
to be exercised “ to the performance of its duties as a terri-
torial and municipal corporation.” Whichever way the
authority is received, it is the town that is authorized to
grant the tax. Now the power to lay a tax involves the
power to remit, abate, reduce, stop the collection of, and
refund a tax. There inheres in the power to take up the
matter of taxes and vote thereon, the correlative power to
vote that they shall not be unjustly laid, and to vote to
relieve any upon whom they are unjustly laid. It is no
inconsiderable addition to the force of this argument that
the power exists nowhere, unless in the town, to relieve this
company from a tax recognized by both parties interested in
this proceeding, to wit, the public, represented by the relator,
and the company, to be unjust. And it comes to this, if the
town had no right to take the action it did, that there is no
way to right a recognized wrong which is full of damage to
ons party, and which beth parties concerned desire to have
righted ; and, worse yet, that the agent of the town shall be
commanded by & mgndamus to go forward and consummate
8 wrong, and thus, by order of the court, force the town to
act unjustly. The broad principle that the right to refund
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or abate a tax wrongly assessed or exacted, necessarily fol-
Jows from the right to grant or collect a tax, is fully recog-
nized by Cooley in his work on Taxation, p. 680. Speaking
-of refunding taxes, he says: “This is only an abatement
made after the tax has been paid or enforced. A general
right exists in the state to refund any tax collected for its
purposes, and a corresponding right probably exists in the
common council or other proper boards of cities, villages,
towns, &c., to refund to individuals any sums paid by them
as corporate taxes, which are found to have been wrongfully
exacted, or are believed to be for any reason inequitable, but
no ministerial or executive officer could have any such
authority unless expressly given by law.” Of course, if,
upon general principles, the selectmen of a town may refund
taxes inequitably exacted, a fortiori can the town itself do it.
And if the right of the selectmen to do it, except in certain
cases, is restricted by statute (and we can see very good rea-
sons why, except in the case of those actually unable to pay,
the action of the town itself should be necessary,) this in
no way abridges the power of the town itself. And equally,
of course, if a town has a right, for cause, to refund taxes
already exacted, it has the right to abate and reduce them
before they are collected. Cooley on Taxation, 527.—(2d.)
The public having recognized the justice of the company’s
claim that the additional tax sought to be collected was
unjust, and having voted to so reduce the tax as to require
payment only of the portion admitted to be just, cannot,
certainly while such vote remains unrestinded, be heard to
ask this court, in the exercise of its discretion, to issue &
mandamus to compel the collection of what it has abated.
—(3d.) Aside from the legality of the vote and the general
principles applicable to the position of the public, this appli-
cation cannot be sustained. “ A writ of mandamus lies to
compel a public officer to perform a duty concerning which
he is vested with no discretionary power, and which is either
imposed upon him by some express enactment or necessarily
results from the office which he holds.” Pond v. Parrott,
42 Conn., 18. It will not lie to compel the performance of



MAY TERM, 1880. 157

State ex rel. Coe v. Fyler.

an act where it is doubtful whether the officer has a right to
execute the act.” 1 Swift Dig. Rev., 578, Upon the facts
of this case, is it the respondent’s duty to collect the tax in
question? Has he any right to do it? If he owes any duty,
it is to the town, which voted to abate and reduce the tax, if
its selectmen became satisfied it could be legally done.
They did 8o become satisfied, and made a settlement of this
very matter with the company, making the abatement and
reduction voted by the town. The town treasurer balanced
the rate-bill on the tax-list of 1875, which was in the re-
spondent’s hands, crediting the sum abated, thereby leaving
the rate-bill fully collected ; and gave credit to the respondent
as collector on the books of the town of the sum abated, to
balance the charge made against him when the rate-bill was
put into his hands for collection, so that no charge exists in
favor of the town against the collector on the rate-bill ; and
the town has surrendered to him his collector’s bond, and he
is fully relieved therefrom.

4. In conclusion, we submit that it would be against law
and equity to grant the writ applied for. It is a prerogative
writ, granted, not of right, but in the exercise of a sound
discretion to be allowed or denied, according as, in the opin-
ion of the court, justice requires; a writ provided, as says
our own court in Treat v. Middletown, 8 Conn., 246, “ to pre-
vent a failure of justice when there is no established specific
remedy, and when, in justice and good government, there
ought to be one.” There is nothing in thig case to require
our courts to interfere and prevent the town of Torrington
from averting from this company the injustice which the
agents of the town attempted.

Pappeg, J. The respondent asks us to adopt the rule
requiring the public prosecutor alone to prosecute where
public rights are to be protected.

But, a8 a citizen, the relator has an interest in having all
public officers discharge their official duties according to
law; as a tax-payer he has an individual pecuniary interest
in the collection of all legally assessed taxes and in securing
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to himself protection from compulsory contribution to defi-
ciencies resulting from neglect of official duty upon the part
of the collector. The fact that the representative of the
state permitted him to appear of record as joining in the
motion does not call upon us to deny their prayer.

Again, the respondent insists that we should deny the
writ because there is adequate remedy at law by suit upen
his bond and by execution against his body and estate.

But, the assessed corporation is able, and it is its duty, to
pay the tax ; he is able, and it is his duty, to collectit. The
town and the relator each have the right to insist that he
shall perform his duty according to law ; and he is not to be
heard to suggest that he can be punished for non-perform-
ance. Morcover, collection is certainty; the substitutes
offered by him may each prove frultless neither is in any
sense adequate.

Again, he insists that the vote of the town absolved the
corporation from the duty of paying, and himself from the
duty of collecting the tax.

This court has repeatedly declared that towns have no
inherent powers ; none except such as they have either by
express grant or necessary implication. The State makes
them its instruments in the administration of civil and
criminal justice, in the construction and reparation of high-
ways, in the maintenance of schools, and in the support of
the poer. The requirement by the legislature is that they
shall raise by taxation sufficient, and only sufficient, money
to defray the expense attendant upon the discharge of duties
imposed or the performance of acts permitted ; this to be
estimated with all convenient certainty. When the proper
officers have legally placed upon each individual his share of
this public burden, the town has no power to lift it from
him, he being of ability to pay, either in the form of abate-
ment before, or in that of gift after collestion; for, this
being done, a deficiency would result, fo be stipplied by the
imposition of additional assessments upon others: and this
is to violate the fundamental law ¢f taxdtion, that it shall
bear equilly upon all.
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Moreover, money being absolutely neeessary to the exist-
ence of the government, taxes must be paid with prompt-
ness. To this end the legislature has provided a simple,
economical and effective method ; and the establishment of
this, 28 & matter of-law, prevents the use or existence of
any other ; nothing remains to the town, the officers, or the
individual but obedience.

After the assessors have completed their valuation, it is
subject to review and ocorrection by the board of relief,
which is vested with power to increase the items of taxable
property in the list of any person,or the number, quantity
or amount of any such item, upon hearing after notice. So
far as this question is concerned, which is wholly one of val-
ustion, that board was by statute the court of final resort;
no appeal lay from its action. The assembled inhabit-
ants of the town were without power in the matter,
and for the wisest reasons; the power to release one person
of ability to pay, from payment of a lawful tax,is the power
to release others—to release all ; and that means the nullifi-
cation of proceedings for the assessment and collection of
taxes as often as they may be instituted. The power to
diminish the burden imposed upon one implies the power to
increase that of another; this means the usurpation by the
town of powers vested solely in the board of relief. The
statute giving to that board power to review the entire
assessment list and to increase or diminish individual assess-
ments, is in effect the prohibition of the town from action
thereupon.

The Superior Court is advised to grant the writ prayed
for. '

Inthis opinion the other judges concurred; exocept Oan-
PENTER, J., who dissented.
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Henry B. GRAVES vs. SoLoN B. JoHNSON.

Parol evidence is admissible to show the true relations of the parties to a prom-
issory note, as between themselves, where the law would have inferred, in the
absence of such proof, a different relation of the parties,

The plaintiff undersigned a note as surety which was payable to the defendant’s
order and held by him. This was done at the request of the defendant, and
solely for his benefit, and upon an agreement that the arrangement should be
kept secret from the principal, and that the defendant would hold the note till
due, and if the principal did not pay it that the plaintiff should not be com-
pelled to pay it. The defendant in violation of the agreement negotiated the
note before due for value to a bonA fide holder, who brought suit upon it
against both the makers and the plaintiff was compelled to pay it. In a suit
afterwards brought by the plaintiff to recover the amount from the defendant,
it was held that proof of the parol agrecment between the parties was admis-
sible and that under the agreement the plaintiff was entitled to recover.

And held that the statate of limitations did not begin to run in the defendant’s
favor upon the claim of the plaintiff for money paid for him, until the pay-
ment of the money.

The note was negotiated by the defendant more than three years before the suit
was brought, but the payment of it was made by the plaintiff within the three
years. By the statute of limitations suits on express contracts not in writiug
must be brought within three years, Held that, however it might be as to the
breach of the agrecement by the negotiation of the note, yet the other part of
the agreement, that the plaintiff should not be compelled to pay the note, was
not broken until he was compelled to pay it, and the statute of limitations as
to this part of the agreement did not begiu to run until then.

Besides this, the agreement fixed the rclatiou between the parties, so that when-
ever the plaintiff was compelled to pay the note he was paying it at the
request of the defendant, and could recover the amount as money paid for
him, without counting upon the breach of the special agreement.

AssuMPsIT on a special contract, with the common counts;
brought to the Superior Court in Litchfield County, and tried
to the court before Hovey,J. The court found the following
facts.—

In the month of August, 1878, and prior to the 25th day
of that month, John R. Farnum made and delivered to the
defendant for a valuable consideration his promissory note in
writing, as follows:—*Litchfield, Aug. 1, 1878. For value
received I promise to pay to Solon B. Johnson or order on
the 1st of January, 1874, two hundred and fifty dollars with
interest. JoHN R. FARNUM.” On the 25th of August, 1878,
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the plaintiff signed the note as surety, for the sole accommo-
dation and benefit of the defendant and at his request, and
without receiving therefor any consideration whatever. He
was induced to sign it by the promise of the defendant that
if he would do so, he, the defendant, would hold it until its
maturity and not negotiate it, and that if Farnum failed to
provide for its payment the plaintiff should not be compelled
to pay it, provided he would not disclose to Farnum that he
was not legally holden as surety for the payment. This
agreement was proved wholly by parol evidence, to which the
defendant objected, but the court admitted it. The plaintiff
did not disclose to Farnum that he was not legally holden as
surety, but kept him in ignorance of the fact.

Soon after the note was signed by the plaintiff and before
it became due the defendant indorsed and delivered it to one
Foster, who purchased it in good faith, for a valuable consid-
eration, and without notice of the circumstances under which
the plaintiff became a party to it. The plaintiff had notice
of the indorsement and delivery of the note to Foster the
latter part of December, 1873.

Farnum did not pay the note when it matured or at any
time, and on the 18th of March, 1874, Foster commenced a
8uit at law against Farnum and the plaintiff, in the Superior
Court at Litchfield, to recover its amount; and while the
suit was pending, on the 16th day of November, 1875, the
plaintiff was compelled to pay and did pay to Foster $289.08,
being the amount-due on the note, and received from him the
note, which he has ever since held. The defendant, though
requested, has never paid any part of the amount to the

plaintiff.
* Upon these facts the court rendered judgment for the
plaintiff for $848 damages and his costs. The defendant
bronght the case before this court by a motion in error.

G. A. Hickoz, for plaintiff in error.

1. The plaintiff could not have successfully defended
against the note in question even had it remained in the
defendant’s hands till due. It was not accommodation paper,

Vor. xLvin.—21
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but given for valuable consideration, and its terms could not
have been varied or contradieted by the parol evidence on
which the plaintiff bases his present case. Hoarev. Grakam,
8 Camp., 57; Mosely v. Hanford, 10 Barn. & Cress., 780;
Hall v. Rand, 8 Conn., 560, 577; Woodbury Savings Bank
v. Charter Oak Ins. Co., 29 id., 874, 881; Bradley v. Bentley,
8 Verm., 248; Wakefield v. Stedman, 12 Pick., 562; Hanchet
v. Birge, 12 Met., 548. Though formerly holding that the
contract implied from a blank endorsement might be varied
by parol evidence, our courts have since confined even that
exception to the usual rule within narrow limits such as
would not include the present case. Dale v. Gear, 38
Conn., 15. - -

2. Having paid the amount due on his note, the plaintiff
cannot recover in the present action, since the so-called con-
tract he sets up is a parol condition or defeasance such as the
law will not allow him to attach to the original instrument in
writing, still less to recover upon as an independent contract.
Curtis v. Wakefield, 15 Pick.,487. If the defendant is liable
to the plaintiff in any action, it is in case for fraud; clearly
not in assumpsit. Dale v. Gear, 38 Conn., 15; Curtis v.
Wakefield, 15 Pick., 437; 2 Parsons on Notes & Bills, 508.

8. The plaintiff’s right of action, if he has any, is upon
. a special parol contract, and is barred by the statute of lim-
itations unless brought within three years from the time
when it accrued. Kennedy v. Carpenter, 2 Whart., 344;
Farmers’ Bank v. Ghilson, 6 Penn. St., 51; Stocking v. Sage,
1 Conn., 78; Beach v. Mills, b id., 498; Teryill v. Beecher,
9 id., 844; Remington v. Noble, 19 id., 887; 1 Swift Dig.,
582; Gen. Statutes, 494, sec. 7. The plaintiffs right of
action acerued, if at all, when the defendant negotiated the
note to Foster, before December, 1878. It is upom this
alleged breach of contract that the plaintiff declares, averring
that, in consequence of Foster's suit, “the plaintiff was,
contrary to said agreement, and in consequence of the conduct
of the defendant in megotiating said note as qforessid, com-
pelled to pay said note and interest.” 2 Greeml Ev., § 485;
Latheep v. Atwood, 21 Conn., 117, 128; Bank of Hartford
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County v. Waterman, 26 id., 835; Battley v. Faulkner, 8
Barn. & Ald., 288; Colvin v. Buckle, 8 Mces. & Wels., 680;
W hitehead v. Walker, 9 id., 506; Bank of Utica v. C hilds,
6 Cow., 238 ; Wilgox v. Plummer's Ezrs., 4 Pet., 172, 179;
Kennedy v. Carpenter, 2 Whart., 344; Farmers’ Bank v.
Gilson, 6 Penn. St., 51. ’

H. B. G'raves, for defendant in error.

Geanger, J. This action is founded upon a special parol
agreement made by the defendant, which was in substance
that if the plaintiff would sign the note of Farnum as surety,
he, the defendant, would hold it until its maturity, and not
negotiate it, and that if Farnum failed to pay the note the
plaintiff should not be compelled to pay it, provided he would
not disclose to Farnum that he was not legally holden as
surety for its payment. The plaintiff fulfilled his part of
the agrecment, and did not disclose to Farnum the arrange-
ment between him and the defendant, but the latter violated
his part of the agrecment, and negotiated the*note to a bond
fide purchaser. Farnum did not provide for its payment, and
the plaintiff was sued upon the note by the holder and was
compelled to pay it.

The plaintiff signed the note as surety for the sole accom-
modation and benefit of the defendant and at his special
request, and without receiving therefor any consideration
whatever. Can there be any reason in law or equity why he
should not recover? He has paid his money for the benefit
of the defendant, and if any rule of law precludes him from
recovering, such a rule is againat all reason and justice. The
defendant makes no denial that he has had the plaintiff’s
money, but he says that the law is so that the plaintiff cannot
recover; and the rule of law which he relies upon is the old
and salutary one, that & written instrtment cannot be varied
or contradicted by parol evidence. We have only to say, as
CARPENTER, J., 8ays in the case of Schindler v. Muhlleiser,
45 Conn., 154—*That rule has no application to a case like
this.” It has for its object the prevention of fraud and per-
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jury in those cases where parties have put their contract in
writing by excluding other evidence of the terms of the con-
tract than the writing itself. In fact the case referred to
bears a striking analogy to the present, and the reasoning in
that case applies well to this. If the defendant can succeed
in applying the rule, he makes it an instrument of fraud and
wrong, and cheats the plaintiff out of an honest and perfectly
equitable claim. See the cases cited in that case and in
Thacher v. Stevens, 46 Conn., 561.

The action, as we have seen, is not founded upon the note
but upon the agreement made between the parties at the time
the plaintiff became surety on the note for the sole accommo-
dation of the defendant, and the contract was good and valid,
and was in effect a contract of indemnity to the plaintiff.
It was not in writing and of necessity must be proved by
parol, if provable at all, which it clearly was. But if the
action was upon the note, and Johnson the payee was plain-.
tiff, and Graves defendant, the latter could show by parol the
circumstances under which he signed the note, that it was
without consid8ration, and at the request and for the accom-
modation of Johnson. ¢Nothing is more common than to
introduce evidence of the real and true relation of parties to
each other whose names are on negotiable paper, where
primd facie the position or order of signature makes a con-
tract different from the true relations of the parties. The
proper inquiry is, who among the parties is to pay the debt.”
ELLsworTH, J., in Colegrove v. Rockwell, 24 Conn., 583.

The claim of the defendant, that the plaintiff’s claim is
barred by the statute of limitations, cannot be allowed to
defeat the claim. The agreement of the defendant that he
would hold the note till maturity and that the plaintiff
should not be compelled to pay it was of course violated by the
defendant’s negotiation of it soon after it was made, which
was on the 1st of August, 1873, and perhaps, so far as-his
liability to damages for the mere negotiating of the note is
concerned, that liability was barred by the statute when the
suit was brought on the 21st of August, 1878. It is not
necessary for us to consider this point, for the defendant also
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sgreed that the plaintiff should not be compelled to pay the
note, and this part of the agreement is set out and relied
upon jp the special count. This agreement of course was
not vi(]fated until the plaintiff was actually compelled to pay
the note, which was on the 16th of November, 1875, and less
than three years before the suit was brought. Besides all
this, the agreement had fixed the relation between the parties,
80 that whenever the plaintiff was compelled to pay the note
he was paying it at the request of the defendant, and could
recover the amount of him as money paid out for him, with-
out counting upon the breach of the special agrecment. That
agreement had created a duty on the part of the defendant
to provide for the payment of the note; this was a perpetual
duty, and when the plaintiff was compelled to pay it he was
Peying a debt of the defendant. It was substantially a con-
tract of indemnity, which of course holds good so long as
the liability remains against which the indemnity was
intended to provide.
There is no error in the judgment.

In this opinion the other judges concurred.

StepHEN H. CULVER’S APPEAL FROM PROBATE.

A bad lived in S, within the probate district of N, and had a conservator who
was appointed by the probate court of that district, and who acted as such to
the time of A’s death. He had been addicted to intoxication, and his mind,
naturally weak, had become more enfeebled, but he was able to determine where
he preferred to reside. A few months after the appointment of the conserva-
tor A,.of his own accord, went to W, intending to remain there, and did in
fact dwell there till his death, about a year and a half later. The conser-
vator did not, at the time, assent to his going there, but soon afterwards con-
sented to his remaining for a while, and afterwards paid a person with whom
he Jived for his clothes and in part for his board. While there he was admit-
ted as a voter of W, and voted there. Held that he was to be regarded as
domiciled in W, and that the probate court of that district had jurisdiction of
the settlement of his estate.

|

48 165,

62 152
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The probate coart of N found that 4 resided in S at the time of his death, and
admitted his will to probate there. Upon an application to the probate court
of W for the probating of his will, the record of the proceedings of the pro-
bate court of N was introduced in opposition, for the purpose of showing
that 4 was domiciled in S. Held that the record was not conclufive, but
that the probate court of W could receive parol evidence of his being dom-
iciled in W.

The juriediction of courts of limited and inferior jurisdiction ean be collaterally
attacked, and if the want of jurisdiction in fuct exists the judgment is an
absolute nullity. * i

The fact that the probate court of W acted upon a copy of the will of 4 did
not in any manner affect its jurisdiction.

ArpEAL from the decree of a court of probate, approving
the will of Clark Adye, deceased; taken to the Superior
Court in Litchfield County, and heard before Culver, J.

The appellant moved to have the case stricken from the
docket for want of jurisdiction, which motion the court
denied. The court made the following finding of facts:

The deceased, Clark Adye, was born in the town of Sey-
mour, in this state, and was a settled inhabitant therein till
some time in the early spring of 1876, and up to that time
received support from the town at different times as a pau-
per. In 1855 he was made an elector of the town, and voted
once or twice. In the spring of 1876 he inherited some
three or four thousand dollars’ worth of property from a
relative, and then ccased to be a pauper of the town, and
was never afterwards treated as such by that or by any other
town.

On September 2d, 1876, Adye went of his own free will
to the dwelling-house of Roderick Atwood, in the town of
Woodbury, in this state, with the intention of making that
place his permanent home, and did, in fact, make it his home
until his death, having a room and bed assigned him there,
sometimes working for Mr. Atwood, and occasionally for
other persons in that town for short periods of time, but
always considering Atwood’s his home.

He was from boyhood addicted to habits of intoxication,
which affected his mind somewhat; his intellect was naturally
weak and below the average of mankind, but not to that
degree which prevented him from distinguishing between
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right and wrong, or from determining where he preferred to
reside and have his home. He was never insane. He was .
never married, and until the death of his mother—which
occurred about twenty years ago—he made it his home with
her in Seymour, but did not spend much of his time in
that town after her decease. From all the testimony, it is
found that the deceased last dwelt at Woodbury.

The appellant claimed that Adye could not and did not
have a domicil in Woodbury, and did not last dwell there
within the meaning of the statute, because Samuel L. Bron-
son, of New Haven, was appointed his conservator, May 8th,
1876, by the probate court for the district of New Haven,
within which the town of Seymour is included, and acted as
such down to the time of the decease of Adye ; that,although
Adye did not consult Bronson at the time he went to
Atwood’s, he did soon afterwards, and Bronson told him he
could remain there for the present, and that he would try to

get 2 place for him at Seymour; that he did try, but without
succeeding ; that Bronson paid Atwood for clothes for Adye
and for support in part down to the time of his death ; and
that Adye called on Bronson as conservator several times at

New Haven, while he was staying at Atwood’s. And in

proof of Bronson’s having been appointed conservator, the

appellant offered in evidence a copy of the record of the
proceedings of the court of probate of the New Haven dis-
trict, which was all the evidence he offered on that subject.

The appellees objected to this document being received as

evidence, upon the ground that it did not appear by the rec-

ord that the notice ordered to be served on the deceased was
complied with. The appellees also objected to all the testi-

Tuony a3 to what Bronson did as conservator, or said to Adye

wsuch; and it was received, subject to the objection; but,

on further consideration, the court sustained the objection
and ruled out the document and the parol evidence.

Adye was made an elector in Woodbury in the fall of
1876, and voted at the presidential clection, and his name
wes on the registry list in 1877, but it did not appear that
be voted that yesr.
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He died in Woodbury, and was buried there in March,
1878.

It is found, from the record of the proceedings and decree
of the court of probate for the district of New Haven,
offered in evidence by the appellant, and made part of the
finding, that Culver, the appellant, was appointed by that
court administrator of the goods and estate of the deceased,
April 18th, 1878 ; and that he accepted the trust and gave
bonds according to law. The appellant claimed, and asked
the court to decide, that this decree, not having been
appealed from nor set aside, was conclusive, or, at least,
primd facie evidence, as to the place where the deceased last
dwelt, and that parol evidence could not be received to prove
that he lagt dwelt in Woodbury ; but the court did not so
decide.

The court rendered judgment for thie appellees, and the
appellant moved for a new trial for error in the rulings of
the court and also filed a motion in error.

H. B. Munson and C. B. Andrews, in support of the mo-
tions. '

1. The case should have been stricken from the docket
for want of jurisdiction of the matter. The only paper pre-
sented for probate was what purported to be a copy of the
will. The identical will alone could be proved, and not
merely another paper like it. It was only on presentation of
the original will that the court could take jurisdiction and
admit it to probate. No sufficient reason was given for not
presenting the original will.

2. The court erred in excluding the record evidence that
Adye was the ward of the court of probate for the district
of New Haven and under a conservator at the time of his
death. This was a fact of great importance in connection
with the question of domicil, for if he was under the control
of a conservator he could not choose a residence for himself.
He cannot have the “intent” required for the purpose.
Story Confl. Laws, §§ 48, 44; Clark v. Whitaker, 18 Conn.,
643; Kirkland v. Whately, 4 Allen, 462. Here the conser-
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vator gave his consent to his remaining only ¢for the pres-
ent” It is clear that he did not consent to his change of
domicil.

3. The residence in Woodbury was not such as to fix
Adye's domicil there. First National Bank v. Balcom, 35
Conn., 851, 858 ; Easterly v. Goodwin, id., 286; Charter Oak
Bank v. Reed, 45 id., 891; Harvard College v. Glore, 5 Pick.,
310. .
4. The decree of the probate court of the district of New
Haven should have been held conclusive so long as not
appealed from. That court had all the parties before it, and
upon evidence found the fact of residence within its jurisdic-
tion. The question of residence became thus res adjudicata.
That judgment is to have the effect of a judgment in rem,
and bind all parties. Woodruff v. Taylor, 20 Verm., 73;
Crippen v. Dexter, 18 Gray, 830. Citizenship, residence,
marriage, divorce, and other like questions follow the same
rule. Bolton v. Brewster, 32 Barb.,-389; Greene v. Greene,
2 Gray, 861; Driggs v. Abbott, 27 Verm., 580; Abbott v.
Coburn, 28 id., 663.

H. B. G'raves and W. Cothren, with whom was J. Hunting-
ton, contra.

Loomis, J. It appears from the record that an instrument
purporting to be a copy of the last will of Clark Adye, of
Woodbury, having been lodged with the court of probate for
that district, the executor named in the will appeared in
court and “moved that said copy be proved, approved and
admitted to probate as and for the last will and testament of
said deceased,” and that the present appellant also appeared
and filed his written motion, being in substance a plea that
the court had no jurisdiction of the matter, because the tes-
tator last resided in Seymour in the probate district of New
Haven, and was not a resident of Woodbury. The court,
after a full hearing, found that the testator last resided in
Woodbury, and denied the motion. From this denial the
appellant appealed to the Superior Court, where he moved

VoL. xLvi.—22
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to erase the case from the docket, which the court refused,
and after a full hearing the decree of the probate court was
affirmed.

The first objection now made is, that the decree of the
probate court was erroneous because the court received and
acted upon a copy of the will, instead of the original. It is
sufficient for the purposes of this case to say that no such
objcction was made in the probate court or in the Superior
Court. The distinct and only issue presented by the appeal
was that the court had no jurisdiction because the last
residence of the testator was not in Woodbury, but was in
Seymour.

Moreover, the motion in error contains no assignment of
this point. True, it is assigned for error that the cause ought
to have been erased from the docket because the court of
probate had no jurisdiction, and the counsel for the appellant
argucs the question as belonging to this head. But if the
jurisdictional question had not been restricted by the pro-
ceedings in the probate court and the terms of the appeal,
the point now made could not, in any sense, be appropriately
made as an objection to the jurisdiction. If the probate
court had jurisdiction of the original will, it had as ample
jurisdiction to allow a copy to be substituted if the original
was lost. The real objection is, that the form of the decree
is defective in not stating the reason for substituting a copy.
It will be noticed, however, that in the record of the appel-
lant’s appeal, which recites the order and denial of the court
appealed from, the reason for substituting a copy is in effect
given, namely, that the supposed will was claimed to have
been lost.

The other questions presented for review all relate either
to the admissibility or to the effect of certain evidence offered
during the trial.

The finding states the questions as follows: “The appel-
lant claimed that the deceased could not and did not have a
domicil in Woodbury, and did not last dwell there within
thc meaning of the statute, because Samuel L. Bronson,
Esq., of New Haven, was appointed his conservator, May
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8th, 1876, by the probate court for the district of New
Haven, and acted as such down to the time of the decease
of said Adye ; that, although the deceased did not consult
said Bronson at the time he went to said Atwood’s, which
was in September, 1876, ic did soon afterwards, and Bron-
son told him he could remain there for the present, and he
would try to get a place for him at Seymour, and did try
but without succeeding; that said Bronson paid said Atwood
for clothes and for support in part, down to the time of the
death of the deceased ; that said deceascd called on said
Bronson, as conservator, several times at New Haven while
he was staying at Atwood’s; and in proof of Bronson’s hav-
ing been appointed conscrvator the appellant offered in evi-
dence, subject to the appellee’s objection, the record of such
gppointment and the application therefor.”” The evidence
was all objected to by the appellees and ruled out by the court.
We will assume for the purposes of this case that the testi-
‘mony was admissible, but as all the facts desired to be
proved are fully stated in the offer, if the evidence had bcen
received and the facts found as stated the result would have
been the same, and we can see that no injustice was done,
and therefore no new trial should be advised.

It may be suggested that the appellant relies on his motion
inerror to reach this point as matter stricti juris. But he
has joined a motion for new trial, and the court will refer
the question to the appropriate motion. If, however, there
had been no motion for new trial, the suggestion in Selleck
v. Rusco, 46 Conn., 375, would be followed, and the rules
applicable to the latter would be applied.

Our conclusion that no injustice was done by excluding
the evidence referred to involves the assumption that Adye,
under all the circumstances mentioned, could and did dwell
in Woodbury at the time of his decease, notwithstanding he
was under a conservator. The court finds that, on the 2d
day v. Scptember, 1876, he went, of lis own frec \:. and
accord, to the house of Atwood, in Woodbury, withi the
intention of making that his home until his death, having a
room and bed assigned him there, sometimes working for



172 LITCHFIELD COUNTY.

Calver’s Appeal from Probate,

Mr. Atwood, and occasionally for other persons in that town,
for short periods of time, but always considering Atwood’s
his home ; that from boyhood he was addicted to habits of
intoxication which affected his mind somewhat, and that his
mind was naturally weak and below the average of mankind,
but not to that degree which prevented him from distin-
guishing between right and wrong, or from choosing and
determining where he preferred to reside and have his home ;
that he was made an elector in Woodbury in the fall of
1876, and voted at the presidential election; and the court
distinctly finds that he last dwelt at Woodbury. He died
there in March, 1878. Now,’ although a person lawfully
under a conservator must be presumed incapable of man-
aging his affairs so that he can make no binding contract
with another, yet it secms to us it does not necessarily imply
that the person is incapable of exercising such intent and of
performing such acts as may, with the simple assent of his
conservator, result in establishing a domicil sufficient to
enable the court after his decease to probate his will. The
law, in its beneficent care and protection of incapable per-
sons, has no need to go to the extent claimed in this case,
and the rights of other persons do not require it.

. It will, therefore, suffice to dispose of the particular ques-
tion before us, if we say that the excluded testimony, if
received, could not have impaired the case for the appellees
at all, because, under the circumstances mentioned, the
assent on the part of the conservator to the residence of
Adye in Woodbury was clearly sufficient to enable the latter
to “ dwell” in that town, within the meaning of the statute.

The only remaining question is, whether the court gave
proper effect to the record evidence offered and received,
showing that, on the 18th day of April, 1878, the probate
court for the district of New Haven appointed S. Culver,
the appellant, administrator of the goods and estate of Adye,
and that he accepted the trust and gave bonds as required
by law. The finding states that ¢ the appellant claimed and
asked the court to decide that this action of the court of
probate, not having been appealed from nor set aside, was
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ﬁ?elusive, or at least primd facie evidence, as to the place
“Q\Q"e the deceased last dwelt, and that parol evidence could

be received to prove that the deceased last dwelt at
W%dbury.”

The proposition as made is complex, if not inconsistent;
but as the last clause relative to parol evidence is connected
vith the preceding by the conjunction “and,” we construe
the request as meaning that, whether the court should hold
the action of the New Haven court conclusive, or only primd
facie, parol evidence could not be received to prove a residence
in Woodbury.

Itis not claimed in the assignment of errors nor in the
argument that the court erred in not holding the record of
the New Haven court primd facie evidence, or that the court
80 decided. 'The court received the record as evidence, and
if uncontradicted it would doubtless have had the effect, as it
should, of primd facie evidence. The real complaint is that
the court did not give a controlling effect to the action of
the New Haven probate court.

The argument for the appellant on this question, as stated
in the brief, was as follbws: “Any court has the power to
decide the facts that give itself jurisdiction. Such power is
essential to the existence of the court; and a finding of
jurisdictional facts by any court is final unless set aside by
some regular proceeding. It cannot be treated as a nullity.
The court of probate in New Haven had decided the ques-
tion of Adye’s residence, and the court in Woodbury was
bound by that decision so long as it stood. That question
%as res adjudicata.”’ )

This argument entirely ignores a well-settled distinction
between judgments of courts of general jurisdiction, which
cannot be collaterally attacked (unless the want of jurisdic-
tion is apparent on the record), and judgments of courts of
limited and inferior jurisdiction, which can be collaterally
attacked, and if the want of jurisdiction in fact exists the
Jjudgment is an absolute nullity. There is no disagreement
in the cases at home or abroad on this subject. But our
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own decisions are sufficiently explicit. Sears v. Terry, 26
Conu., 278 ; First National Bank v. Balcom, 35 Conn., 351.

There is no error in the judgment complained of, and a
new trial is not advised.

In this opinion the other judges concurred.

48 174

JaMES HUNTINGTON, STATE'S ATTORNEY, vs. JoHN H.
McMAHON AND OTHERS.

Certain liquors were seized with a view to condemnation under the statute. Two
of the present respondents, M and W, appeared before the magistrate and
claimed the liquors as their own, and on a decision against them appealed to
the District Court. After the appeal and before the session of the appellate
court they obtained from the third respondent, who was a magistrate, a writ
of replevin, upon which the fourth respondent took the liquors by force from
the officer in whose custody they were and delivered them to M and W. Upon
proceedings for contempt of the appellate court, instituted in that court by
the State’s Attorney, all the respondents were held guilty. Held upon error—

. That the cause was pending at the time the liquors were replevied, before the
appellate court.

2. That the liquors were sufficiently in the custody of that court, being held
subject to its order.

3. That it did not affect the case that the acts were not committed in the presence
of the court.

4. That the claimants of the liquor were not entitled to the writ of replevin
under the statute which provides that it shall lie for property wrongfully
detained and of which the party is entitled to the immediate possession.

‘Where liquors were thus held for adjudication upon proceedings averring proba-
ble cause for believing they were forfeited under the statute, the officer did not
hold them in any sense wrongfully.

And the claimants could have no right to the immediate possession, rince such
a right wonld be inconsistent with the right of the court to hold them for
adjudication.

The statute (Gen. Statutes, tit. 4, ch. 6, sec. 15,) which provides for the punish-
ment of contempts committed in the presence of the court, leaves all other
cases of contempt to be ascertained and punished according to the course of
the common law.

The same principle which governs courts in enforcing their decrees by a judg-
ment for contempt will justify them in the use of the same means to protect
their jurisdiction in order that they may pass decrees.

-
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w}‘ﬂe the parties charged with the contempt have testified under oath that they
PQ‘.ed in good faith and intended no disrespect to the court, it does not so far
h"&e the contemnpt that no further proceedings can be had against them
“ert a prosecution for perjury. The practice in this state is to receive other
testimony and settle the whole qucstion of contempt in one proceeding.
The respondents in such a procceding for contempt are not entitled to a trial by

jury.

The complaint filed by the State’s Attorney for the contempt was demnrred to
by the respondents in the court below. Held that the judgment of the court
overruling the demurrer was not a final judgment from which proceedings in
error could be taken.

ProceEDINGS for a contempt, in the District Court of Litch-
field County, before Fyler, J. '

Certain liquors had been seized and condemned in the
town of Winchester, by proceedings before a justice of the
peace, under the 5th section of the act with regard to intoxi-
cating liquors. From this judgment John H. McMahon and
Peter W. Wren, who claimed to own as partners a portion of
the liquors and had appeared and been heard before the
justice as such claimants, appealed to the District Court.
After this appeal was taken and before the session of the
appellate court, McMahon and Wren replevied the liquors
claimed by them and took them out of the hands of the
officer. The present proceeding was for a contempt in thus
taking the liquors, and was brought against McMahon and
Wren, the plaintiffs in the replevin suit, Patrick J. Leonard,
8 justice of the peace who issued the writ of replevin, James
M. Chatfield, who served the writ as an officer, and John A.
Hurley, who,gave bond on the writ. The decree of the court,
which states the proceedings before the court and finds the
facts in the case, was as follows:—

Upon the petition and application of James Huntington,
State’s Attorney for said Litchfield County, filed in said Dis-
trict Court at the October term thereof, 1879, praying that
John H. McMahon, Peter W. Wren, Patrick J. Leonard and
John A. Hurley, all of the town of Bridgeport in Fairfield
County, and James M. Chatfield of the town of Thomaston
in said Litchfield County, might be made to appear before
this court to show cause, if any they had, why they sliould
not be dealt with for contempt in doing and committing the
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acts named and set forth in said petition and application;
and an order having been made by this court in the premises
at said Octuber term, which was duly served on each of said
persons, they appeared in said court in compliance therewith
at said October term, and said petition and application came
by regular continuance to the January term of the court,
when the parties again appeared, and the said respondents
for answer to said petition and application entered a demur-
rer thereto as on file. And the respondents and said Attor-
ney having been fully heard thereon, it was adjudged that
said petition and application and the matters therein con-
tained were sufficient in law; and thereupon the respondents,
before answering over, filed their motion in error, which said
motion the court overruled and required the respondents to
answer over to said petition and application. Whereupon
the respondents severally made answer to said petition and
application as on file; to which said answers said State’s
Attorney made reply denying the truth of said answers as
on file, and the parties were at issue thereon, as by said
answers and reply on file appears; and thereupon the respond-
ents made their motion to the court in writing, as on file, for
a trial by jury on said issues of fact joined, but the court
overruled and denied said motion and ordered the respondents
to proceed to trial by the court without a jury; and the
respondents and the State’s Attorney were fully heard upon
the facts, and the respondents, excepting Peter W. Wren,
being severally sworn testified to the court and claimed that
in taking the liquors or any part thereof set ouf in said peti-
tion and application they did not intend any disrespect to or
contempt of this court or any other court, and, excepting
said McMahon and said Wren, testified that they had no
~ knowledge that said liquors were held by virtue of any
seizure process for the purpose of condemnation; and all the
respondents, except said Wren, testified that they did no
more than they supposed they in good faith had a legal right
to do; and thereupon the Attorney for the State offered to
introduce the testimony of other witnesses, and the file of
the appealed cause now in this court, entitled State v. Gren-
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nan's Liquors, for the purpose of contradicting these state-
meats of the respondents, and to show that they had such
knowledge and did not act in good fauith. To all this
evidence the respondents objected, upon the ground that in
proceedings for contempt of this character no such evidence
is admissible. But the court overruled the objection and
admitted the evidence.

Upon all the evidence offered, it is found that, on the 23d
day of August, 1879, due and legal complaint was made in
writing by three duly qualified residents of the town of
Winchester under oath to Albert M. Beach, a justice of the
peace for the county of Litchfield, residing at Winchester,
that certain liquors described were kept in certain buildings
in said town, which were described, to be sold contrary to
and in violation of law; thereupon said justice issued his
warrant to search the premises named in the application;
the warrant was placed in the hands of Patrick H. Ryan, a
duly qualified constable of the town, who on the 238d and
Hth days of said August duly served the same at the prem-
. ises named in the complaint, and seized and took into his
possession the liquors described in his return made to said
justice, and thereupon placed said Miquors in the possession
and care of Samuel B. Forbes, at Winchester, to securely
keep the same for him as such constable. Said justice on
the 25th day of August issued the notices required by law,
directed to John Donovon and others, citing them to appear
before him on the 18th day of Scptember, 1879, at 9 o’clock
in the foremoon, at his office in Winchester, then and there
to show cause, if any they had, why the liquors and vessels
8o seized should nof be adjudged a nuisance, which was duly
served.

In pursuance of said notice a justice court was holden by
said justice at Winchester, on the 13th day of September,
when the respondents, John H. McMahon and Peter W. Wren,
and also Gabriel Grennan of Winchester,.not a respondent,
appeared and were made parties defendant to the proceed-
ings, and the said McMahon and Wren claimed the 22-gallon
cask of rum; the two 23-gallon casks of whisky, the 20-gallon

VoL. xLvin.—23
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cask -of whisky, and the 10-gallon cask of gin, as set forth
in said warrant; and thercupon a hearing was had before
said justice, and said liquors and all the liquors so seized
were adjudged a nuisancc; and thereupon said respondents
McMahon and Wren, severally appealed from the decision of
said justice court to this court, at the October term, 1879,
which appeal was allowed, and said McMahon and Wren gave
bonds with sureties as required by law; all of which appears
by certified copies of said procecdings on file.

The court also finds that the appeal copies of said McMa.hon
and Wren from the decision of the justice court in the pro-
ceedings for the scizure and condemnation of the liquors in
question, were entered in this court at its October term, 1879,
between the first and second openings thercof, on or about
the 9th day of October, and that said cause is now pending
in this court.

The court further finds that after said McMahon and Wren
had taken their appeal from the judgment of the justice in
the month of September, 1879, they instructed the respond-
ent Leonard, who was then a duly elected and qualified
justice of the peace for Fairfield County, to issue for them a
process for the recovery of said liquors, and that said Leonard
.claimed to have issued such a process for the restoration of
-said liquors to the possession of said McMahon and Wren
which he claimed at their request to have delivered for service
to the respondent Chatfield, who then was a duly appointed
and qualified sheriff's deputy for the county of Litchfield.
Whether or not such process was & lawful one did not appear
from the evidence introduced in court. Said Chatficld with
said process, accompanied by said Leonard, went to the house
of said Forbes, in Winchester, who had said liquors in his
care and possession, and then and there on the 4th day of
October, 1879, said Chatfield and Leonard forcibly took and
carried away said liquors from and out of the possession of
said Forbes, and the custody and jurisdiction of this court,
and after retaining said liquors twenty-four hours delivered
the same to the said McMahon and Wren, all by virtue of
said process. Said Forbes was on said 4th day of Qctober
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lawfully holding said liquors under and by virtue of authority
of said seizure proceedings, and informed said Chatfield in
presence of said Leonard that said liquors were in the custody
of the State, and that they had no right to take them.

The court further finds, that said liquors have never been
returned by any of the respondents to said Forbes, or to said
constable, or to the custody and jurisdiction of this court.
The court also finds that no demand for such return has ever
been made, nor had this court ordered the respondents to
return the liquors before the commencement of these proceed-
ings. Said liquors were taken and carried away as aforesaid
on the 4th day of October, 1879, and before the 1st day of
the October term of this court.

The court further finds, that all the averments in the
answers of the respondents other than said Hurley, except
so far as they admit the facts alleged in said application,
and such as are found true in the finding of this court, are
not proven; also that each of the respondents (except said
Hurley), at the time of the acts by them committed had full
knowledge that said liquors were held by virtue of a seizure
process with a view to their condemnation, and that in taking
and carrying them away they intended to prevent them from
being adjudicated upon or condemned by this court.

The court decides and adjudges that John A. Hurley is
not guilty of contempt of the court; it is therefore ordered
that he be discharged. The court adjudges upon the forego-
ing facts that John H. McMahon, Peter W. Wren, Patrick
J. Leonard and James M. Chatfield are and that each of
them is guilty of contempt of this court; and it is ordered
that the said McMahon pay a fine of one hundred dollars,
and be imprisoned in the common jail at Litchfield, in said
Litchfield County, for the term of sixty days; that said
Wren pay a fine of one hundred dollars; that said Leonard
pay & fine of sixty dollars, and be imprisoned in the com-
mon jail at said Litchfield for the term of thirty days, and
that said Chatfield pay a fine of seventy dollars and be
imprisoned in the common jail at said Litchfield for the term
of thirty days; and that they and each of them be attached
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of their bodies, and be committed to said common jail at
said Litehfield, and be confined and imprigoned therein, till
this order, judgment and decree is fully complied with, or
until they and each of them be discharged by order of this
court or otherwise by due process of law.

The respondents brought the record before this court by a
motion in error.

R. E. DeForest and A. H. Fenn, for the plaintiffs in error.

First. The court erred in overruling the demurrer.

1. The acts alleged in the petition as having been com-
mitted by the respondents constitute no contempt of any
court. The liquors were not in the custody of any court.
Under the statute the seizure proceedings are simply a civil
action. The State, as one party, claims them for the pur-
pose of destroying them as a nuisance. The owners of the
liquors, on the other lhand, claim them, and deny and con-
test the title of the State. Here is an issue raised between
these two parties as to the title to these liquors, which the
courts are invoked to decide. In the meantime they are
held by the constable on a warrant issued by a justice of the
peace. The justice acts not judicially, but rather ministeri-
ally, precisely as he does in issuing a writ of attachment, or
of replevin, or any other mesne civil process; and the officer
who takes and holds the goods under this warrant holds
them in no higher capacity than that in which he would hold
the property attached or replevied, as the case might be.
He is in a certain sense a bailee for both parties, responsible
to both for the preservation of the liquors. If the liquors
should ultimately be awarded to the State, he is then respon-
gible to the State to produce them for destruction. If the
court finally decides that they do not belong to the State,
but to the other claimant, then the officer is responsible to
the owner for their preservation and return. In the mean-
time, therefore, while they belong in a certain sense to both
parties, they belong to no court in any sense. They are in
the custody and subject to the control of no court. They
are held by no officer of any court and by no warrant issued
by any court. The subject of the controversy is as much at
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the disposal of the parties as in any other civil suit. They
may settle the case and dispose of the property accordingly,
and the court cannot interfere. But it is suggested that this
is an action in rem; that the liquor is the party—the very
thing to be adjudicated upon; that without the ljquor there
is no case; that by forcibly removing the liquor from the
hands of the officer the court has been deprived of its subject
matter of jurisdiction, and that therefore it is an act of
contempt. If this argument proves anything, it proves that
any unlawful act to prevent a cause from coming on to trial
in court is a contempt of that court; for instance, to kill a
plaintiff, after suit brought and before trial, in a case where
the death of the party operates to abate the action, this would
be a contempt of court. The proposition will not bear a
moment’s examination. ‘
2. The information is insufficient because the alleged
contemptuous acts were not committed in the presence of the
court, either actually or constructively. We confidently sub-
mit that on the facts shown no court has power to punish
the respondents in the present case as for contempt. By
careful examination of our statutes and decided cases it will
be found that all the contempts, so called—that is, all
offences which courts have power to take cognizance of as
committed against their own dignity and without criminal
jurisdiction, are embraced in two classes. The first class
includes those cases where the power of the court is not,
properly speaking, & punitive one, but simply the power of
controlling its own officers and executing its own decrees.
Such is the power to compel the attendance of witnesses,
and incidentally to prevent all interference with such attend-
ance. Such is the power to enforce orders of injunction, by
fining or imprisoning those who having been enjoined refuse
to obey. Such is the power to discipline attorneys at law, to
fine sheriffs for not executing the court’s orders, &c. And,
assuming that the District Court had anything whatever to
do with the custody of these liquors, and that they were
taken by the respondents as allcged, then if the court, after
the appeal had been entered, had ordered the respondents to
retarn them and they had not obeyed, perhaps there would



182 LITCHFIELD COUNTY.

Huntington v. McMahon.

have been some ground for claiming that the case fell within
this first class. But no such order having been made, and
therefore no order having been disobeyed or interfered with
by the respondents, and they not having been officers of the
court, the case clearly does not fall within this class, and if
it exists at all must be found in the seconmd class. The
second class includes all contemptuous acts committed in the
presence of the court, that is, in such a manner that the
court can decide by the evidence of its own senses, and with-
out the intervention of witnesses or other proof whether or
not a contempt has been committed. In such cases the court
can punish summarily and without the intervention of a jury.
It may fine and imprison, not as a means of executing its
decrees, not to regulate the conduct of its own officers, but
by way of punishinent, whether there has been any decrce
or order of the court to enforce or not, and whether the
accused is an officer of the court or not. For example,
insulting language addressed to the court, the court has
power to take jurisdiction of, pass upon without evidence, and
punish. This is merely the power which necessarily inheres
in the court to preserve its own dignity and protect itself
while in the actual discharge of business. Ard the power to
punish summarily and without evidence is conceded, because
the court saw the act and thus has knowledge of it without
further proof. But this power to punish simply as punish-
ment, and not by way of enforcing the orders of the court,
or of restraining its own officers, exists, we contend, in no
other cases. We deny that it exists even at common law.
In all other cases the nccessity for any such power ccases.
While a court is in session, actually engaged in business,
affrays, loud talking, and other like disturbances in its
presence, unless they are summarily suppressed, actually
prevent judicial proceedings. Therefore, upon the principle
of self-preservation, the court is permitted to excrcise a power
not ordinarily belonging to it, and without delay or formality
proceed criminally against the offending party. But where
an act is committed at a distance, and perhaps, as in this
case, long before the attention of the court is called to it,
tbere is no such necessity. The offender may, if he has
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been guilty of any misdemeanor, be informed against and
tricd and punished in the usual way. The plea of necessity
can no longer be interposed. The court will be as much
protected by the punishment of the offence in the ordinary
way as though it were done summarily. ¢ Cessante ratione
legis, cessat ipsa lex.” Again, where offences are not com-
mitted in its presence there is no propriety in allowing the
court to decide the issue of fact. Where the offence is com-
mitted in presence of the court, it has immediate knowledge
of the faet, and there is no need of any further evidence or
of any trial whatever. But not so here. Here there must be
a trial; witnesses must be examined; the proceeding is
criminal in its nature. If the accused is convicted, his
property, his liberty, his character, are affected. In such a
case the right of trial by jury ought not to be denied and
the criminal thrown upon the mercy of a single trier, who,
in vindicating his own dignity, can hardly be regarded as dis-
interested. " Undoubtedly dicta can be found to the effect
that acts committed by others than court officers not in the
presence of the court, and not in opposition to or disobedi-
ence of any order of court, may be punished as contempts.
But when the precedents from which such inferences are
drawn are closely examined, we believe they will not war-
rant the conclusion claimed from them. In many of these
cases it will be found that the prosecution was not summary,
but upon regular information or indictment, and before a jury.
And when the proceedings were summary, it will be found
that the accused was some officer of the court, and so amen-
able to its authority ; or that the offence was in opposition
to some order of the court; or that it had a direct tendency
to obstruct the court in the actual discharge of public busi-
ness, and was committed, if not actually, yet constructively,
in the presence of the court. But whatever the rule at com-
mon law may be, we insist that under our statute the court
had no power to punish in this case for contempt, on the
facts alleged. The statute (Gen. Stat., p. 61, sec. 15,) is:
“ Any court may punish by fine and imprisonment any
person who shall in its presence behave contemptuously or
disorderly ; but no justice of.the peace shall inflict a greater
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fine than seven dollars, nor a longer term of imprisonment
than thirty days; and no other court shall inflict a greater
fine than one hundred dollars, nor a louger term of impris-
onment than six months.” It may be conceded that this
statute leaves untouched and unaffected the power inhering
in courts to enforce their own decrees and coerce their own
officers, powers that arise out of an entirely different neces-
sity, and stand upon an entirely different ground, from that
claimed in this case. The offenses contemplated by the
statute are those committed by any person, and not by an
officer of the court. Here is a wide distinction. Where an
officer of the court disgraces his office or disregards the
obligations of his official position, the essence of his misbe-
havior is not that he does the act in any particular place, or
that the act is of any particular kind, but that as an officer
of the court he is under its government and subject to its
rules and regulations at all times and wherever he is. On
the other hand, the essence of the offense of “ any person”
referred to in the statute, is the positive commission of some-
thing which, from the peculiar circumstances under which it
was committed, is derogatory to the rights and dignity of
the court. Again, the offenses contemplated by the statute
consist not of disobedience to or interference with any order
of the court, but of contemptuous and disorderly behavior,—
positive acts, rather than neglect or refusal. This class of
cases, therefore, is clearly distinguished from all other acts,
which may be either properly or improperly called con-
tempts. In relation to this class, it is provided that courts
may punish for them in certain cases and to a certain extent.
It follows that for this class of contempts no court can pun-
ish to any greater extent or in any other cases. What
extent? 1In the case of a justice court, 5 fine and thirty
days imprisonment. In the case of a higher court, $100
fine and six months imprisonment. In what cases? When
the offense is committed in the presence of the court. Could
the court imprison for a year for any of these classes of
offenses? It will not for a moment be claimed that it could.
No more, we say, can it punish at all any one of this class
of offenses, unless it is committed in its presence. Stated

14
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in another form our view of the statute is this: The sub-
joctof the statute is that entire class of contemptuous acts
which are not committed by officers of court or in disobe-
dience to the court’s orders; but which might be committed
either in or out of the presence of the court; that in rela-
tion to this class, if at common law the courts had greater
power, the statute has repealed the common law, and in place
of it provided that courts may punish within certain limits
whenever the offense is committed in their presence; that
under the statute all offenses within this class not committed
in its prescnce the court has no power to punish. If this is
not the object and meaning of the statute, what is? Is it
suggested that the object of the legislature was simply to
regulate proceedings in cases where the contemptuous acts
are committed in the presence of the court, and not in any
way to affect those offenses committed out of its presence?
If so, was it intended to confer on courts a power not pos-
sessed at common law? But this cannot be, for every one
admits that at common law courts have power to punish con-
tempts committed in their presence. If the object was not
to confer power, then it must have been to restrain, But is
it supposable that the legislature designed to limit the power
to punish in cases of contempt committed in the presence of
a court, and leave the power unlimited in cases not com-
mitted in its presence? What possible explanation could be
offered for any such folly ? To limit the court in its power
to punish in such a case, and leave it wnlimited power where
the offcnse is not committed in its presence, and where it
can know nothing about it but at second hand, and on the
testimony of witnesses, and where, from the very fact of its
not being in the presence of the court, it is necessarily less
contemptuous, would be unaccountably ridiculous. We sub-
mit that our construction of the statute is the ouly one that
can upon thorough consideration be rationally adopted. Now
in State v. Daley, 29 Conn., 272, our court decided that a
statute fixing the punishment for the crime of manslaughter
8o superseded the common law that no power remained in
the court to convict or punish for that crime as a common
Vor. xuviir.—24
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law offense. Precisely so, we insist, has the statute under
consideration superseded the common law. As confirming
the views here advanced we refer to some well-considered
cascs in other states. In Dunkam v. The State, 6 Iowa, 245,
the court say (p. 254): “Our code declares that certain
acts or omissions therein named are contempts and are pun-
ishable as such by the courts or any judicial officer acting in
the discharge of an official duty. The acts charged in this
case, if punishable under the code, must be 80 as being con-
temptuous or insolent behavior toward the court while en-
gaged in the discharge of a judicial duty which may tend to
impair the respect duc to its authority. We think this
clause has reference to some act or behavior in the actual or
constructive presence of the court. The use of ihe words
‘behavior towards,’ ¢ while engaged,” and ‘in the discharge
of, would clearly scem to show that this was intended.
Not, it is true, that the contemptuous and insolent behavior
need be in the court room and under the eye of the court in
order 1o amount to a contempt, but the court being in the
discharge of its judicial duties, the guilty party, though not
in its immediatc presence, might do those things which
would amount to a contempt. But to make a party guilty
under this claim the contemnpt or insolent behavior must be
towards the court; the court must be engaged in the dis-
charge of judicial duty, and this behavior must tend to
impair the respect due to its authority. It would be a per-
version of the entire language used and a palpable violation
of the spirit and policy of the provision to say that a judge
could bring before him every editor, publisher or citizen
who might in his office, in his house, in the strcets, away
from the court, by printing, writing, or speaking, comment
on his decision or question his integrity or capacity. The
law never designed this. If therefore the respondent did
nothing more than comment, though never so severely, upon
the action of the court, and though he may have published
ever so fully, and whether truly or falsely, the proceedings
upon the first hearing, we cannot think it would amount to
a contempt under the first clause of the section under con-
sideration. It is insisted, however, that the courts of this
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state may punish other acts and omissions as contempts than
those mentioned in the code. We are strongly inclined to
think, however, that the provisions of the code upon this
subject must be regarded as a limitation upon the power of
the courts to punish for any other contempts.” See also Ez
parte Hickey, 12 Miss., 7561; Lining v. Bentham, 2 Bay, 1,
8; Clarke v. May, 2 Gray, 410; Hollingsworth v. Duane,
J. B. Wall,, T7; Niles’s Civil Officer (10th ed.), 67.

3. . Even if the acts alleged in the information were con-
temptuous, and even if those acts are punishable by some
court, yet the acts can in no view of the case constitute any
contempt of the District Court. There is no pretense that
these acts were in disobedience of or resistance to any order
or decree of that court. The sole ground on which it is
claimed that it had any jurisdiction is that the liquors were
held by a constable in & cause which was pending in that
court at the time of the alleged offence. The information
indeed alleges that when the offence was committed the cause
was pending in the District Court. Of course, however, this
naked statement does not aid the information, if from the
facts stated in it it appears that the cause was not pending.
From those facts we insist that this does appear. It is
alleged that the case had been tried before a justice of the
peace and an appeal taken from his decision to the District
Court at its October term, 1879. The October term of the
court commenced on the 6th day of October, 1879. The
contempt, therefore, is alleged to have been committed before
the term of court to which the appeal was taken had begun;
before the case could have been entered in that court. We
say that, upon these facts, the cause was in no sense pending
in the District Court. That court had obtained no control
over it; had no power to make any order in relation to it, or
to the parties in it, or to the subject matter of it. It
depended entirely upon the parties to the action whether the
District Court ever should obtain any jurisdiction whatever
in the cause. The owners of the liquors had indeed given a
bond to enter and prosecute their appeal in that court, but
they might, if they saw fit, refuse to do this and forfeit their
recognizance. In the event that the appellant failed to enter
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the appeal, the appellees might enter it during the first term.
If neither party entered it, and until it had been entered, the
case was not pending in court. Nor had the court obtained
any jurisdiction over it. Such being the case, on the very
face of the information the proceeding was coram non judice,
and the court should lhave sustained the demurrer. People
v. Brennan, 45 Barb., 846 ; People v. County Judge, 27 Cal.,
151; Batchelder v. Moore, 42 id., 412; Lessee of Penn v.
Messinger,1 Yeates, 2; Moore v. Clerk of Jessamine, 6 Little,
104; Cheshire v. Atkinson, 1 Hen. & Mun., 210; Weaver v.
Hamilton, 2 Jones (Law,) 848; Taliaferro v. Horde’s Admr.,
1 Rand., 242; Funk v. Israel, 5 Towa, 452; Ez parte Tilling-
hast, 4 Pet., 108; Brent v. Beck, 5 Cranch C. C., 461; Hew-
itson v. Hunt, 8 Rich., 106; MecDermott v. Butler, 10 N. Jer.
Law R., 158; Ex parte Grace, 12 Towa, 208.

Second. The court having overruled the demurrer and
required the respondents to file their answers, and the State’s
Attorney having traversed these answers, thus forming an
issue of fact for trial, the respondents moved for a trial by
jury. This motion the court refused to allow. If the
respondents could be tried in this proceeding at all we say
they had a clear right to be tried by a jury. The proceeding
is criminal in its nature. The punishment is finc and impris-
onment. The decisionisfinal. Thereisno appeal. Besides
this, it being claimed that the offence was committed against
the authority and dignity of the very court assuming juris-
diction, and to some extent therefore against the judge who
presides in it, whatever theories counsel may indulge in such
judge is practically an interested party. Of all conceivable
cases, therefore, it is the one in which such judge ought not
to be permitted to decide the issues of fact. It violates that
fundamental principle of law and justice that no man should
be allowed to be judge in his own case. We have in this
finding facts, which we perhaps are not permitted to say there
was no cvidence to support, but which are not alleged in the

_information or involved in the issue. Such, for example, is
the finding that the respondents took the liquors to prevent
their being adjudicated upon by the District Court. But
whatever might be the case upon general principles, yet,
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under our constitution, the respondents were entitled to a
trial by jury. Two clauses of our constitution guarantee the
right of trial by jury. The first provides that “in all crimi-
nal prosecutions and in all prosecutions by indictment or
information, the accused shall have a right to a speedy public
trial by an impartial jury.” Now we have before alluded to
the fact that proceedings for contempt are criminal in their
nature. It is true that they are not so strictly criminal as to
be within the jurisdiction of no court not having criminal
jurisdiction, as the court decided in Middlebrook v. The State,
43 Conn., 257. But that they are criminal in their effect on
the accused and in such a sense as to bring them within the
spirit and purview of constitutional guarantees established
for the protection of all who are criminally prosecuted, it
appears to us none can deny. If then, within the meaning
of this clause of the constitution this is a criminal proceed-
ing, inasmuch as the prosecution is upon the information of
the State’s Attorney, we claim the right of jury trial on this
ground.  Goddard v. The State, 12 Conn., 454. Again,
another clause of our constitution provides that ¢ the right of
trial by jury shall remain inviolate.” This has been decided
to mean that the right shall be allowed in all those cases in
which it existed at the time of the adoption of our constitu-
tion. Now, we inquire, assuming that there could be any
trial at all in a case like this, was there not a right at the
time our constitution was adopted to a trial by jury? The
constitution was adopted in 1818. In the edition of the
statates of Connecticut last published before that date we
find a chapter on the subject of “delinquencies.” The word
“delinquencies” in that edition, and in many prior and sub-
sequent editions, was used in place of the word “crimes,”
and as a word of exactly similar import. At the head of
that chapter, page 142, we find this provision:—¢That all
persons prosecuted for any matter of delinquency before the
superior or cotnty court shall have liberty to be tried by a
Jury if desired’” Now on the opposite page and under the
same title we find this statute in relation to contempts.
Contermpts, therefore, were before the adoption of the consti-
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tution recognized, classified and treated as delinquencies, and
in relation to contempts together with other delinquencies,
tie express law of Connecticut declared that whenever per-
sons charged with contempt were prosecuted in the superior
or county court a trial by jury was of right demandable.
The term “county court” in a constitution or statute applies
not only to county courts then existing, but to all county
courts which may afterwards be established. The district
court is a county court. We claim, of course, as before, that
the statute then existing, which is substantially the same as
the one now on our book, prohibited a court from proceeding
against parties for contempts in cases like this, unless they
were committed in the presence of the court; but assuming
that we are mistaken in this, then, we say, those other
offences, beiug delinguencies as mueh as those mentioned in
the statute and not falling within the class embraced in the
statute, do come under the gencral provision relating to
delinquencies, and under that provision were of right triable
by jury. Thus, it appears that prior to the adoption of the
constitution the right existed, and therefore is preserved in
the section of that instrument now under consideration, and ,
if it shall appear that in other states the law before the
adoption of their constitutions was different, and men there
could be fined and imprisoned at the caprice of a single
magistrate in any court and to any extent for offences not
committed in their presence, and the facts of which being
disputed must necessarily be determined by trial, and onght
upon every principle of fairness and justice to be tried by an
impartial jury, we may congratulate ourselves that in Con-
necticut at least, such an abominable and oppressive doctrine
was repudiated in the very infancy of our body politic.
Third. Assuming again that the court had jurisdiction of
the matter, then we say the court erred in allowing the
State to introduce evidence after the respondents had testi-
fied and purged themselves of the contempt, as appears of
record. Judge Swift, (2 Digest, 882,) says: %The court will
proceed to examine the party on oath, and if he fully purge
himself on oath in his answers to the interrogations put to
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Lim, the court will discharge him of the contempt and leave
him to be prosecuted for perjury if it be thought proper.”
This rule is sustained by numerous authorities in this coun-
try and in England. Hawkins P. C., 214; 4 Black. Com,,
9288; Murdock's case, 2 Bland, 486; Jackson v. Smith, 5
Johns., 117 ; U. States v. Dodge, 2 Gall., 313; Watson v. Fitz-
gimmons, 5 Duer, 629; Ez parte Noah, 3 City Hall Recorder,
81; Ex parte Van Hook,id., 64; Ezr parte Strong, 5 id., 8.
Now when the State offered evidence to contradict the state-
ments made Ly the respondents on oath, they had fully
purzed themselves of the alleged contempt, aud were en-
titled to an immediate discharge. They had thus fully
purged themselves by denying that they had done anything
more than they supposed they had a legal right to do, and
that they had intended no contempt of or disrespect to the
court. “In modern times a man may purge himself of an
ofence in some cases, where the facts arc within his own
knowledge. For example, when a man is charged with a
contempt of court, he may purge himself by swearing that in
doing the act charged, he did mot intend to commit a
contempt.” Bouvier's Law Dict., Purgation. It is there-
fore the contemptuous ¢ntent which constitutes the offense;
and denying any such intent purges the accused of the con-
tempt. If, however, we have so monstrous a doctrine in this
country and age as that a man may be imprisoned for an
&t done with perfectly innocent intent, and in pursuit of
what he conceived to be his legal rights, even then the
court certainly had no power to hear evidence to contradict
them, but could only punish them on the facts admitted in
their disclosures.

Fourth. Aside from all objections to the jurisdiction of
the court, and the mode of procedure adopted in this case,
we submit that upon the facts found and apparent on the
record, the respondents have done nothing which can prop-
ely be considered or legally punished as a contempt of
court. The case was simply this: Certain liquors belong-
ing to McMahon & Wren, had been seized at Winchester.
On the hearing before the justice, they had claimed the
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property, and taken an appeal from the judgment condemn-
ing it to destruction. The liquors had not been kept by the
constable in his own possession, but had been delivered by
him to a third person, who was in no sense an officer, or
under the obligation of any bond for their preservation.
Aware that under such circumstances the property,even in
the cvent that the owners should eventually establish their
right to its return, would be liable to great waste and di-
minution in quantity and value, and believing that pending
the proceedings on the seizure process they could more effect-
ually secure and prescrve it themselves, they sued out a writ
of replevin, by virtue of which the liquors were placed in their
possession. For this great crime they have been treated as
thieves and robbers, and the justice who issued the writ,and the
deputy sheriff who served it, have with them been sentenced
to fines and imprisonment. Did the respondents do any-
thing more than they had a perfect right to do? Would re-
plevin lic in such a case ? The language of the statute, (Gen.
Stats., p. 484,) certainly seems broad enough to include it.
It must be conceded that the right to bring the action in-
cludes not only cases where the court finally decides that
the plaintiff had a general or special property in the goods
replevied, with a right to their immediate possession, and
that when the action was brought they were wrongfully de-
tained, but also cases where these facts can be and are
claimed. Why, then, would replevin not lie? The goods
were claimed by the plaintiffs in replevin as their property.
They claimed a right to the immediate possession of them;
they claimed that they were wrongfully detained. The
statute says that in every case where the facts here claimed
exist, the action may be maintained. Claiming these facts
the plaintiffs in replevin certainly had a right to bring their
action in the manner preseribed by law, and, if they were
able, prove their claims and obtain judgment. If they failed
to cstablish their claims, they were bound to restore the
goods and pay all costs and damages, and the bonds they
had given werc morc than sufficient security to the adverse
party. To suggest that they incurred any other liability,
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civil or criminal, in thus pursuing their legal rights—that in
case they should fail to establish the claims which they
Iawiully made in their action, they could be fined and im-
prisoned-—secms to us a reproach to the law, and an insult
to common sense. It may be suggested, however, that wpon
the facts found the respondents were charged with the legal
knowledge that they could not maintain their action, and
that therefore they are chargeable as for instituting a
groundless and malicious prosecution. But any such as-
sumption is false. McMahon & Wren, it is true, knew that
the goods were originally seized on a warrant issued in
seizure proceedings, and it is found that Leonard and Chat-
field were so informed. It does not follow, however, from
this, that the action of replevin could not be maintained.
Our opponents say that the goods, when they had been
seized, were in the custody of the law. So, we say, are
goods taken by an officer on an  execution. So is property
taken by a tax collector on his warrant. But cannot reple-
vin be maintained in such cases, and have not our courts so
repeatedly decided ? Once the statute giving the action of
replevin used the words “wunlawfully detained.” Then, per-
haps, the action could not be maintained for property taken
on execution and on tax warrant. But since the language
has been changed to wrongfully the rule is different. But it
is claimed that in the peculiar circumstances in which this
property was situated, the owner could not legally bring the
suit. They at least supposed that they could bring it. The
justice supposed it was his duty to issue the writ and en-
deavored to perform that duty. The officer supposed it to be
obligatory upon him to serve the process and acted under
that belief. These facts, which if not expressly found, the
liw,in the absence of contrary proof, will presume, ought
certainly to acquit the respondents of contempt. There
may, perhaps, be cases where a party thinking an order of
injunction or other order of court illegal, and that therefore
¢ was not bound to obey, has willfully disobeyed and has.
heen held guilty of contempt. It is in such & ease, if in any,
thet we find an occasional dictum to the effect that ignor
VoL. xLvir.—25
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ance or mistake of the law does not excuse a party for con-
tempt; but it never can be tolerated in a government of
freemen that men, in the absence of any order of court,
seeking their rights in a manner which they supposed was
authdrized by law, and officers of the law acting in good
faith in what they supposed was the discharge of official
duty, should for this be dragged before a court, arraigned as
criminals, denied a trial by jury, compelled to testify against
themselves, and finally-condemned to infamous punishment.
State v. Harvey, 14 Wis., 151; Watson v. Fitzsimmons, 5
Duer, 630.

C. B. Andrews and J. Huntington, contra.

CarPENTER, J. The facts of this case are briefly these:
Certain liquors were seized with a view to condemnation
under the statute. Two of the respondents, McMahon and
Wren, appeared before the magistrate and claimed the
liquors, and, being unsuccessful, appealed to the District
Court. After the appeal, and before the session of the appel
late court, they obtained from one of the other respondents,
who was a magistrate, a writ of replevin, by virtue of which
-another respondent, who was an officer, took the liquors by
force from the officer in whose custody they were and de-
‘livered them to the claimants, McMahon and Wren. The
‘present proceedings were instituted by the State’s Attorney
with a view to the punishment of the parties concerned in
the issuing and serving the writ of replevin for a contempt.
The District Court found the facts and rendered judgment
against the respondents, and the record is brought before us
by a motion in error.

‘There was a demurrer to the complaint which was over
ruled. The insufficiency of the complaint is still insisted
-on, on the ground, as it is claimed, that the acts alleged do
mnot constitute a contempt of any court, especially the Dis-
trict Court; and for the reason that the liquors were not in
its custody, and the acts not committed in its presence, and
that the appealed case against the liquors was not then pend-
ing before that court.
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First in importance perhaps, if not first in regular order,

is the question whether the cause was pending before the
District Court.

A trial had been had before the magistrate and a judg-
ment rendered. After that, certainly the case was not pend-
ing before the magistrate. If no appeal had been taken
the judgment would have ended the case and it would not
have been pending anywhere. The appeal vacated the judg-
ment and the case revived. In its resurrected form however,
it was not remitted to its former position—a case before the
magistrate, but it at once entered upon a higher scale of
existence. The appeal transferred the case instanter to the
jurisdiction of the District Court. That court for the pur-
pose of acquiring jurisdiction of new cases is always in
existence. Jurisdiction in point of right does not at all
depend upon the actual sessions of the court, but attaches as
soon a8 an appeal is taken or an ordinary process served.
That is more apparent perhaps in those states and jurisdic-
tions where processes returnable to the court must issue
from the court itself. Qur practice of allowing any magis-
trate to issue writs returnable to the higher courts does not
vary the principle. It is familiar te the profession in this
state that a suit is regarded as pending as soon as legal
service is made on the defendant. For the same reason it
must be regarded as pending before the appellate court as
soon as the appeal is taken. The right of the court to
entertain jurisdiction of the cause, unless it is otherwise
disposed of by the parties, is then complete, and no other
tribunal can interfere with it. The fact that as a matter of
convenience, practice, and law, the court will take no action
until the session of the court, does but affect the question of
right. The cause was therefore pending immediately after
the appeal, and as it could be pending in no other court it
was pending in the District Court.

But it is said that the liquors were not in the custody of
that court. If by this is meant that they were not in the
actual physical custody of the judge or of some officer by him
appointed, or that they were not held by order of that court,
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" we shall have no occasion to controvert the assertion; but if
it is intended to say that the liquors were not held after the
appeal subject to the orders of that court, we caunot assent
to it, for it is very clear that they were so held. In that
sense therefore and for that purpose they must be regarded
as constructively at least in the custody of the court. The
fact that they were in the actual possession of a constablle
of the town makes no difference, as the constable was but
the agent of the law, and the law held them that they might
be disposed of as the District Court might direct.

It is further said that the acts complained of were not
committed in the presence of the court; and the statute
regulating the punishment of that class of contempts is
referred to. It is said that the statute is exclusive, and
practically abolishes all other common law contempts, with
two exceptions presently to be noticed; and that inasmuch
as the statute does not reach this case the respondents can-
not be punished in this proceeding at all. Confessedly the
statute deals only with acts of contempt committed in the
presence of the court, and where no process is required to
bring the offender into court. It leaves all other cases of
contempt to be ascertained and punished according to the
course of the common law.

It is conceded by the learned counsel for the respondents
that there are two classes of cases in the nature of con-
tempts which are not covered by our statute and which are
summarily punished by our courts; and these are misconduct
of the officers of the court and disobedience to the orders
and decrees of the court. The principal difference between
these and statutory contempts is, that in the former, process
is required to bring the party into court, and the acts or
omissions constituting the offense are to be proved asin
ordinary cases by the introduction of witnesses; while in
the latter the offender is ordered into custody without pro-
cess and the judge may act upon his own knowledge.

The power to enforce by attachment its own orders and
decrees necessarily inheres in every court of record, and
that power has been repeatedly exercised by the Superior
Court in this state with the sanction of this court. Lyon v.
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Lyon, 21 Conn., 185; Rogers Manufacturing Company v.
Rogers, 88 Conn., 121; Tyler v. Hamersley, 44 Conn., 398.
This is not denied.

The present case presents the question whether the court
has power to protect its own jurisdiction over a casc before
trial, against the unlawful acts of a party who would be bene-
fited by defeating that jurisdiction. For it must be ad-
mitted that the acts of the respondents tended directly to
destroy the jurisdiction of the District Court, and doubtless
that was the object in view. That is apparent from the
nature of the proceeding. It was a proceeding in rem.
Without the custody, actual or constructive, of the thing
proceeded against, the court could have no jurisdiction and
all its proceedings would be nugatory. Now it is not to be
tolerated in a civilized and enlightened community that a
party interested in defeating the ends of justice should have
it in his power by force and violence to take away the juris-
diction of the court. That this is attempted to be done
under the forms of legal proceeding is an aggravation, and
calls upon the court to be astute not to allow its process to
be used for any such purpose. We come then to the inquiry
whether the principles of the common law and precedents
in this state or elsewhere will justify the court in protecting
its jurisdiction by proceedings as for a contempt.

A case is referred to in Salkeld arising during the reign
of Henry the Seventh, in which a party attempted to proceed
in the lower court after the cause had been legally removed
into another jurisdiction. In 1 Anst., 212, Eyre, Chief
Baron, gives a very interesting description of the proceed-
ings. “The roll of the 19th of Henry the Seventh, to which
I slluded, and which is referred to in Salkeld, and is there
supposed to be a precedent for removing an action and for
granting an attachment, because the party after service of
the order took upon himself to proceed, was in truth a pro-
teeding as for an immediate contempt, for levying a plaint
ina court at Bristol for a parcel of wine that had been seized
and prosecuted to condemnation in this court, and it was a
very orderly proceeding. The Attorney-General states it as
8 matter of complagnt against the party; there is a capias
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awarded; he is taken into custody; he is brought into court;
is committed for the contempt to the Fleet; he is brought up
again; makes fine to the court; his fine is regularly recorded ;
and then upon the ground of the fine he is dismissed.”

. It is probably true that courts were more arbitrary at that
early day and governed less by forms and principles pre-
scribed by the written law than are our own courts; and in
a case like that we should probably find a less harsh but
equally effective remedy by an injunction, or by treating the
proceedings in the lower court as a nullity. In the case
before us, however, no other remedy seems to be adequate.
An injunction could not prevent the acts, for it would not
ordinarily be known in season that they were contemplated.
The acts could not be treated as a nullity, for the liquors
were thereby taken from the custody of the court. It is
suggested that the court might have ordered the respondents
to return the liquors. That might or might not have been a
remedy. In many cases it would not be. The party and the
liquors might be without the territorial jurisdiction of the
court; or, by reason of sales or otherwise, it might be impos-
sible to trace and identify the liquors. The case referred to,
liowever, is important as showing how jealously the court at
that day guarded and protected its own jurisdiction.

The case in 1 Anst., 212, arose under the revenue laws.
The language of the Chief Baron is pertinent to the present
case. After the part quoted above, he proceeds as follows:—
“In this they evidently proceeded upon a geueral analogy to
the proceedings in other courts; for there is no court that
suffers its process either to be insulted or to be materially
interrupted; and whenever this is attempted it is a contempt
upon which the courts proceed-to grant an attachment in the
first instance. * * But that this jurisdiction was
not a very novel thing, nor this a single instance, we may
collect from other cases that are very clearly established,
namely, that if a man at this day, there being a seizure in
order to condemnation, was to presume to replevy the goods,
it would be a contempt of the court for which an attachment
would be granted instantly; so if a distress is taken upon a



MAY TERM, 1880. 199

1funtington v. McMahon.

fee farm rent or other duty to the crown, it is considered as
a contempt to replevy and an attachment will issue upon it.”

The case of Riggs v. Whiting, 15 Abb. Pr. Reports, 388,
was an application to the court to direct a receiver to pay
the landlord from rents collected of under-tenants before
distribution to creditors. It was objected that the landlord
should be left to a suit against the receiver. The court, after
approving the course taken, say:—“Any attempt to deprive
an officer of the court of property in his possession, by suit
or other adverse proceeding, without first obtaining leave of
the court, would be regarded as a willful contempt, for which
the party instituting the proceeding would subject himself to
punishment by attachment.”

In Richards v. the People, 81 Ill., 551, the court holds that
“g receiver is an officer of the court, and that his possession
is the possession of ‘the court itself, and any unauthorized
interference therewith, either by taking forcible possession of
the property committed to his charge, or by legal proceed-
ings for that purpose without the sanction of the court
appointing him, is a direct and immediate contempt of court
and punishable by attachment.”

The same doctrine is found in Cockrane v. Mead, L. Reps.,
20 Eq. Cases, 282.

These authorities are sufficient perhaps to show that when-
ever courts acquire jurisdiction over property and hold it
subject to judicial proceedings they will not suffer their pos-
session to be unlawfully disturbed, or quietly submit to being
deprived by unlawful means of their power to proceed; but
will protect that jurisdiction by the summary process of
attachment for contempt. Property attached in an ordinary
civil suit stands upon a different ground. The attachment
merely creates a lien upon it in favor of the judgment that
may be obtained. It is in no sense a proceeding in rem.
The jurisdiction of the court does not depend at all upon the
possession of the property, but does depend upon the parties
and the subject matter. Hence the defendant may cause the
property to be receipted, or the attachment dissolved by sub-
stituting a bond, without affecting the jurisdiction of the court.

Our conclusion upon this part of the case is, that the same
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principle which governs courts in enforcing their decrees will
justify the use of all necessary means to protect their juris-
diction in order that they may pass decrees. A proceeding
for contempt is an effectual means to that end.

That the act of the respondents was a contempt is suffi-
ciently shown, unless they are right in their claim that the
statute gave them a right to an action of replevin.

The statute is, that “the action of replevin may be main-
tained to recover any goods or chattels, in which the plaintiff
has a general or special property with a right to their imme-
diate possession, and which are wrongfully detained from
him in any manner,” &c.

It is claimed that the property was wrongfully detained, or
that they in good faith supposed that it was, and that they
had a right to try the question in this way. We do not think
the word “wrongfully” was used in such a sense as to cover
a case of liquors seized under the statute. If there was
probable cause for believing that the liquors had been for-
feited under the law, and we must assume that there was,
the statute authorized a process by which they might be
seized and held to await a judicial determination of that
question. That being so0, it can in no just sense be said that
the officer who held it held it wrongfully. Even property
attached, if liable to attachment, cannot be replevied by the
owner if he is the defendant in the suit. It is only where
property of a stranger to the suit is attached that replevih
will lie. Here there can be no pretense that the property of
the wrong person was taken. It is hot the ownership by any
particular person that gives a right to seize it, but it is the
purpose for which it i8 being used without regard to
ewnership.

Again, thé claimants had no right to the immediate
possession of the property. Such a right would be wholly
inconsistent with the power of the court to condemn it. The
roplevin suit therefore could not be maintained. See
authorities cited above; also Allen v. Staples, 6 Gray, 491.

It is further claimed that the respondents, having beeh
éxamined as witnesses under oath, and having testified that
they acted in good faith and intended no disrespect to the
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courf, thereby purged themselves of the contempt, and that
no further proceedings could thereafter he had against them
except a prosecution for perjury. That may be the practice
in some jurisdictions, but we agree with the Supreme Court
of New Hampshire, that the better practice is to reccive other
testimony and settle the whole question of contempt in one
proceeding. State v. Matthews, 37 N. Hamp., 450. And
such we understand to be the practice in this state. There
is no error in this respect.

It is also claimed that the court erred in refusing to allow
a trial by jury. We are not aware of any case in this state
or elsewhere in which it has been held that a party accused
of contempt is entitled to a trial by jury. The contrary has
been repeatedly held. .State v. Matthews, 87 N. Hamp., 450;
Oswald’s Case, 1 Dallas, 319; State v. Becht, 23 Minn., 411
State v. Doty, 82 N. Jer., 408; Crow v. The State, 24 Texas,
12. It would seem to be necessary that the court should
have the power to judge of all questions of this nature. The
power to protect the dignity of the court might hang by a
slender thread if it was made subject to the uncertainties of
& jury trial.

It is true the proceeding is summary, and in some measure
arbitrary, but no special inconvenience is likely to result from
it. Parties can always have the assistance of able counsel,
who will be vigilant and zealous in their behalf; every right-
minded judge will bear in mind that it is not his private and
personal dignity but the dignity of the law and of the state
that is in his keeping, and will be disposed to act fairly and
impartially; and if these fail, there is public sentiment, which
fs quick to perceive and prompt to challenge any abuse of
power, and which would speedily find expression, if need be,
in the passage of a remedial statute.

The judgment of the court overruling the demurrer was
not a final judgment, and the respondents were not at that
stage of the case entitled to a motion in error. Gen.
Statutes, p. 450, sec. 14.

There is no error.

In this opinion the other judges concurred.
VoL. xLvin.—26
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Epwarp F. HARRISON’S APPEAL FROM PROBATE.

Frand or undue influence in procuring one legacy in a will does not invalidate
other legacies not so procured.

Where the issue is as to the fact of undue influence in procuring a will, and it
appears that the undue influence was confined to a single legacy in the will,
the jury may find under that issue the will void as to that legacy and valid as
to the others.

Reasocs of appeal are not necessary to form an issme upon such a trial, but
when filed they constitute a notice to the adverse purty of the matter
relied on.

A witness having testified to certain facts, was asked on cross-examination if he
had not made a certain different statement to A, to which he replied that
he had not. The adverse party afterwards called A as a witness, who testi-
fied that the former witness had said to him what he denied saying. The
former witness was again called, and stated what he did say to A4, and was
going on to give the further conversation at the time on the same sub-
ject, when on objection of the adverse party the court ruled it out. Held
that the party calling the witness was entitled to the whole conversation, so
far as it related to the same subject.

APPEAL from the decree of a probate court approvifg the
will of Edward Harrison, deceased ; brought to the Superior
Court in New Haven County, and tried to the jury before Hitch-
cock, J. The jury returned a verdict setting aside the will,
and the appellees moved for a new trial for crror in the
rulings and charge of the court, and on the ground that the
verdict was against the evidence. The case is sufficiently
stated in the opinion. )

H. Stoddard, in support of the motion.
L. B. Morris and (. H. Watrous, contra.
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Loomis, J. This appeal was from the decree of the New
Haven probate court, approving the will of Edward Harri-
son, late of New Haven, deceased.

The testator was twice married. The appellant is a son
by the first wife. The testator’s last wife and his four chil-
dren by her survive him ; and to them the will gives all his
property, to be equally divided, subject however to a bequest
to one Ann Naughton,.a servant in the family, of an
amount sufficient to make her share equal to each of the
other shares. To this Ann Naughton, the appellant attri-
butes an undue influence over the testator in the making of
his will, which rendered it invalid.

The verdict of the jury sustained the claim of the appel-
lant and the entire will was set aside. . The question now
comes before this court for review by the appellees’ motion
for a new trial, predicated on three grounds,—namely : that
the verdict was against the evidence, and that the court
erred in its instructions to the jury, and that its rulings as
to the admissibility of evidence were erroneous.

The consideration of the first question is unnecessary, as .
the other grounds are sufficient to require the granting of a
new trial.,

The appellees requested the court to charge the jury—
“that a will may be void in part and valid in part; that if
the jury should find that the legacy given to Ann Naughton
by the provisions of the will was obtained by her undue in-
fluence, then the legacy only would be void, and not the re-
maining provisions of the will, unless the jury should further
find that the undue influence extended to the other provi-
sions of the will.” But the court refused so to charge, and
on this point instructed the jury as follows: “It is true that
& will may be void in part, and in all other respects be valid ;
but, as this case stands, the question of the partial validity
of the will is not presented, and has not been tried. The
executor and all the parties claiming under the will are
made parties by service of order of notice to this appeal.
All have appeared, and have been fully heard by evidence,
on the question raised by the reasons. No specific question,
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by way of reasons for the appeal, needed to be presented; but
such reasons having been filed attacking the will as a whole,
the evidence, on both sides, having been directed to that sole
point, and the trial having proceeded throughout, up to the
argument, solely on that question, the will, on such proceed-
ings, must be sustained or be rejected as a whole.”

That the request of the appellees embodies an accurate
statement of the law is shown by many authorities. In
Trimlestown v. D’ Alton et al., 1 Dow. & Clark, 85, it was
held that “where an undue influence is exercised over
the mind of a testator in making his will, the provisions in
the will in favor of the person exercising that influence are
void; but the will may be good as far as respects other par-
ties ; so that a will may be valid as to some parts and invalid
as to others; may be good as to one party and bad as to
another.” So in Florey’s Ezecutors v. Florey, 24 Ala., 241, it
was held that “fraud or undue influence in procuring one
legacy does not invalidate other legacies which are the re-
sult of the free will of the testator, but if the fraud or un-
due influence affects the whole will, though exercised by one
legatce only, the whole will is void.” So in 1 Redfield on
Wills (4th ed.), p. 519, § 20, it is said that it is undoubtedly
true that a will may be void in part and not in all its pro-
visions ; or it may be void as to one legatee and not as to
others.” '

Further citations are quite unnecessary, if indeed any were
requircd; for there was no controversy in the court below
on this point. But the court, while acknowledging the law
as claimed by the appellees, refused to allow them the bene-
fit of it in the case on trial, upon the idea that the question
as to the partial validity of the will was not in issue, and
that it was too late to make the claim upon argument.

In this respect the court erred. The issue was as to the
faot of undue influence, and also and necessarily as to ita
natare, effect and extent.

Even where the pleadings are of the most technical char-
acter the greater, of necessity, includes the less. A charge
of murder involves manslaughter as well. In ejectment,
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where the pleadings have sole reference to a specified tract
of land as an entirety, any part within the boundaries may
be recovered without the rest. So that, if tested by the
strictest rules, the court was wrong. But the technical rules
of pleading do not apply to issues on the trial of the validity -
of a will. Reasons of appeal are not necessary to form an
issue, but when filed they constitute a notice to the adverse
party of the matter relied upon. St. Leger's Appeal from
Probate, 34 Conn., 434.

The interests of different legatees are by law separate and
distinet. The widow and children had a clear right to have
the jury pass upon the question, whether the will of the tes-
tator was not entirely free from undue influence as to them
and their legacies, and whether the undue influence had
anything to do with the exclusion of the appellant from a
share in the estate. There was evidence tending to show
that the undue influence, if any, might have begun and
ended with Ann Naughton, which the jury ought to have
been permitted to consider. The question as to the effect
of the undue influence, as shown by the evidence, was prop-
erly made in the argument.

The remaining question relates to the admissibility of evi-
dence. The motion presents the question as follows:—On
the trial of the case the appellees called as a witness Pulaski
Leeds, who testified to his frequent and almost daily inter-
course with Mr. Harrison, the decedent, and his family, and
that he had never seen any improper conduct, familiarity or
act of intimacy between Mr. Harrison and Ann Naughton.
And upon crossexamination by the appellant’s counsel, he
was asked if he had ever commented upon the way that Mr.
Harrison lived with Ann, and in reply he said that he had
not. To contradict him the appellant offered himself as a
vitness, and testified that in April, 1878, after his father’s
funeral, he went to see Leeds and talked with him, and that
Leeds said: “ We all have our suspicions of the position of
Ann in the family, relative to Mr, Harrison, but it might be
difficult to prove them.” And in reply the appellees called
Leeds, who testified that the appellant came to him and
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asked him some questions to make up his case, and said he
was going to appeal; and that he said to him; ¢ You had
better drop it, for while you may have your suspicions, it is
a dreadfully hard thing to prove.” The witness stated that
he did not say that he had any suspicions. The witness was
going on to state what further was said in that connection
by the appellant at the same time and as a part of the same
conversation and the next words that were uttered, when
the appellant’s counsel objected to his stating any more of
the conversation ; and the appellees tlaimed that they were
entitled to have the witness state the whole conversation
that occurred at that time in reference to that subject; and
that they were certainly entitled to have the witness state
whether anything was said as to the grounds of suspicion,
and by whom they were held, especially as the appellant had
testified that he did not ask Leeds what grounds he had for
his suspicion. The court sustained the objection and refused
to allow the witness to state the rest of the conversation, to
explain the testimony which had been given, or for any
purpose whatever.

If the assumption upon which the appellant’s counsel
based their objection to this testimony had been true, that
the answer already given covered the entire ground and
that the rest of the conversation was immaterial and irrele-
vant, the ruling of the court was clearly right. But the
nature of the testimony excluded appears only from the
statement in the record as to the offer. This shows that the
additional testimony was not new matter, but a continuation
of the same conversation, on the same subject, and directly
connected with the assertions to which the cross-examina-
tion related. It might therefore have rendered it more clear
that "the sense and meaning of the words actually used by
the witness were very different from those attributed to him
and entirely consistent with his testimony in chief. For
these reasons we think the evidence ought not to have been
excluded. 1 Greenleaf’s Evidence, § 467.

A new trial is advised.
In this opinion the other judges concurred.
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STATE oF CONNECTICUT vs. JOEHN H. HowarTtH.

A testamentary trustec gave a bond with the defendant as surety for the faithful
discharge of his trust. He had held the trusteeship for some time before, the
bond being given in place of another, and it appeared that at some time previ.
ous to giving the new bond he had had the trust fund uninvested in his hands.
Two years later he was removed and the fund was found to have been con-
verted by him. Held that, as he had a right to hold the fund during his trust-
eeship, it was no answer to the claim upon the defendant on the bond, that the
conversion might have been made before the bond was given, his completed
defanlt being his neglect to pay over the fund in money or proper securities to
his successor.

If the trustee at any time retained any part of the money in his own hands he
became a debtor to the fund for the amount, and this indebtedness was to be
regarded as assets in his hands.

An account filed with the court of probate by the trustee before the bond was
given in which he charged himself with certain funds, held to be evidence
against the surety as much as it would have been against the trustee, the
liability of the former being co-extensive with that of the latter.

The accounts of testamentary trustees appear upon the probate files and records,
and are open to the inspection of the public, so that a surety has the means
of informing himself with regard to the faithfulness of his principal. It is
the duty therefore of the surety to inform himself, and he is not discharged
by the same failure on the part of a cestni-que trust to give information or
take measures for his protection that would discharge the surety on a bond for
the faithfulness of a private servant.

Besides this, testamentary trusts are generally for the benefit of persons who
are unable to exercise vigilanco with regard to.the management of the trust,
and the statute requires the giving of the bond for their protection.

Where a trustee refuses to account for the profits arising from his use of the
money or has so mingled it with his own that he can not scparate and account
for the profits that belong to the cestui que trust, the latter is allowed compound
interest. This rule applies especially to cases involving a willful breach of
duty.

COVENANT, upon & joint and several bond given by William
N. Barnett as principal and the defendant as surety for the
faithful performance by the principal of his duties as testa-
mentary trustee under the will of Henry Ward; brought to
the Superior Court in New Haven County. The declaration
set forth the breach of the bond, which the defendant denied
and pleaded full performance.. The facts were found by a
committee and the case reserved for the advice of this court.
The case is fully stated in the opinion.

ETY
8

|
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L. B. Morris and J. W. Alling, for the plaintiff, cited, to
the point that where a trustee becomes indebted to a trust
estate the indebtedness is regarded as assets in his hands—
Prindle v. Holcomb, 45 Conn., 111; Davenport v. Richards,
16 id., 310; Dawes v. Edes, 13 Mass., 177; Mattoon v. Cow-
ing, 18 Gray, 387; Leland v. Felton, 1 Allen, 631; Chapin
v. Waters, 110 Mass., 195; State v. Drury, 36 Misso., 281.
To the point that the obligation of the surety was precisely
the same as that of the principal— Wattles v. Hyde, 9 Conn.,
15; GHlbert v. Isham, 16 id., 528. That the surety was liable
where there was a continuing duty of the principal—Merrells
v. Phelps, 34 Conn., 109; Choate v. Arrington, 116 Mass.,
552. That the trustee could not lend on mere personal
security—1 Perry on Trusts, §§ 452, 458. That the cestui
que trust was under no obligation of active diligence toward
the defendant—Bull v. Allen, 19 Conn., 105; Glazier v.
Douglass, 32 id., 400; U. States Bank v. Magill, 1 Paine,
667; Adair v. Brimmer, T4 N. York, 539. And that the
trustee should be charged with compound interest—1 Perry
on Trusts, §§ 468, 471; Booth’s Appeal from Probate, 36
Conn., 165; Prindle v. Holcomb, 45 id., 111; Adair v. Brim-
mer, T4 N. York, 539. '

C. R. Ingersoll and ‘W. C. Robinson, for the defendant,
cited, as to the defendant’s not being liable for certain of the
defaults as having occurred before the bond was given—
Farrar v. U. States, 5 Pet., 378; U. States v. Boyd, 15 id.,
187; U. States v. Linn, 1 How., 104; Myers v. U. States, 1
McLean, 493; Postmaster-General v. Norvell, Gilpin, 106;
County of Mahaska v. Ingalls, 16 Iowa, 81; Bessinger v.
Dickerson, 20 id., 261; Vivian v. Otis, 24 Wis., 518; Towns-
end v. Everett, 4 Ala. N. 8., 607; Patterson v. Freebold, 38
N. Jer. Law R., 255; Hetten v. Lane, 48 Texas, 279; Roch-
eater v. Randall, 105 Mass., 295; Thomas v. Blake, 126 id.,
820. As to the defendant being discharged as to this part of
the loss by indulgence and negligence on the part of the
cestut que trust—PAdllips v. Fozall, L. Reps., 7 Q. B., 666;
Leland v. Felton, 1 Allen, 581; Rocheater v. Randall, 106
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Mass., 295. And as to the non-liability of the defendant by
reason of the neglect of the cestui que trust to notify him,
when the bond was given, of the previous conduct of the
trustee—1 Story Eq. Jur., § 215; Doughty v. Savage, 28
Conn., 155; Franklin Bank v. Cooper, 86 Maine, 179; 8. C.,
39 id., 551; Sooy v. The State, 39 N. Jer. Law R., 185;
McKecknie v. Ward, 58 N. York, 541; Telegraph Co. v.
Barnes, 64 id., 885; Atlas Bank v. Brownell, 9 R. Isl,, 168;
Charlotte ge. R. R. Co. v. Gow, 59 Geo., 685; Smith v.
Bank of Seotland, 1 Dow, 272, 292; Railton v. Mathews, 10
Clark & Fin., 934, 943; Hamilton v. Watson, 12 id., 109;
Lee v. Jones, 14 Com. Bench N. S., 886; Phillips v. Fozall,
L. Reps. T Q. B., 666; Owen v. Homan, 8 Mac. & Gord.,
378: Stone v. Compton, 5 Bing. N. C., 142.

ParbeE, J. Henry Ward, of Orange, died prior to May
15th, 1857, leaving a will, in which was the following
paragraph:

“The balance of my estate, if any, over and above the
foregoing legacies and specific devises and bequests, I direct
my executors to invest safely at their discretion, and to hold
the samé with the interest thereon accruing until the interest
shall be equal to the principal; and thereafter to pay and
appropriate the interest and income of the whole fund thus
accumulated for the support of the gospel ministry in said
Episcopal society, provided the same shall be approved by the
bishop of the diocese, or in his absence by the standing com-
mittee. I nominate, constitute and appoint Enos A. Pres-
cott, of New Haven, and Isaac Hine and William N. Barnett,
of Orange, executors of this my will, hereby revoking and
annulling all former wills by me executed.”

This will was duly proved before and approved by the pro-
bate court for the district of New Haven, having jurisdiction
thereof.

Of the persons named as executors [saac Hine and William
N. Barnett qualified as such, and continued to act in that
capacity until July 3d, 1862, when Hine tendered his resig-
nation as executor and trustee under the will; which resig-

VoL xLvi.—27
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nation was accepted by the probate court on September 26th,
1862. From this date to December 15th, 1877, when he was
removed, Barnett was sole executor and trustee. On July
15th, 1862, Barnett filed a new probate bond with Jeremiah
Barnett as surety. In 1872 the executor of Jeremiah Bar-
nett, then deceased, filed an application in the probate court
to be released from his liability as surety upon the bond given
on July 15th, 1862; the petition was granted, and on October
2d, 1872, Barnett filed & new bond with A. F. Wood as surety.
On February 16th, 1876, Wood applied to the probate court
to be reliecved from his liability as surety; his petition was
granted, Barnett lLaving on March 6th, 1876, executed the
bond in suit with John H. Howarth, the defendant, as surety ;
which bond is upon condition as follows :—* The condition of
this obligation is such, that whereas Henry Ward, late of
:8aid Orange, deceased, in and by his last will and testament
bearing date the 10th day of September, A.D. 1850, and
«duly proved before and approved by the court of probate for
the district of New Haven in said county and state on the
15th day of May, A. D. 1857, created a certain trust for the
benefit of Christ Church, West Haven; and whereas said
‘William N. Barnett is one of the trustees appointed Yo man-
age and execute said trust; now therefore if said William
N. Barnett shall faithfully perform his duty as such trustee
according to law and said will then this bond to be void,
.otherwise good and valid.”

A few days prior to the execution of this last-mentioned
bond Barnett presented to the probate court an account, in
which he charged himself with the following items as consti-
tuting the principal of the fund then in his hands:

“Note of G. R. & E. A. Hotchkiss, 8727.71
“ “ 3 “ 500.00
“ “ « “ 1,250.00
New Haven Bond, - - 500.00—$482.50
‘Connecticut Savings Bank, - 1,000.00
New Haven Bank, - - 1,000.00
National Bank, - - 600.00 ~
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Check, - - - 1,000.00
Cash, &c., - - - 108.74
$6,568.45”

Between the date of the presentation of this account and
July 15th, 1876, he appropriated to his own use the bond,
the bank deposits, and the cash therein mentioned. On
December 15th, 1877, he was removed from his office and
trust as executor. On January 5th, 1878, John C. Hollister,
Esq., was duly appointed by the probate court to execute the
trust created by the will; he qualified as such trustee to the
acceptance of the court, and now acts ag such. Shortly after
his appointment he made demand upon Barnett for the
amount of the Ward fund; but the latter has never delivered
to lim any money or other assets, and none have ever come
to his hands as such trustee.

In his account Barnett stated that the sum of $727.21 was
then invested in a note signed by G. R. Hotchkiss, endorsed
by E. A. Hotchkiss. Concerning this note it is found that it
was dated in February, 1871, and was payable February 4th,
1876; that on or about October 20th, 1875, it was paid by
the substitution therefor of a new note of $758.78, made
and endorsed by the same parties, payable at four months
from date; that on November 1st, 1875, Barnett procured
this last note to be discounted for his individual account and
received the avails thereof; and that it was subsequently
taken up by him and presented as a claim due to himself
from the assigned cstates of the maker and endorser.

He also stated in that account that a portion of the trust
fund had been invested in a note for $1,250, dated November
4th, 1875, payable nine months from date, and a further por-
tion in a note for $500, dated January 25th, 1876, payable
foor months from date, both signed by G. R. Hotchkiss and
endorsed by E. A. Hotchkiss. These notes were made,
endorsed, and placed in the possession of Barnett, only as
cllateral security for his accommodation endorsement upon
the notes of G. R. Hotchkiss.

From this it results, therefore, that at a certain time he
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had in his hands uninvested principal of the fund equal to
the sum represented in the three notes, namely, $753.78,
$500, and $1,250, As his account was rendered in his official
capacity in obedience to the law and with the intent to charge
himself with the sum therein expressed, and for the special
purpose of informing all persons interested therein as to the
amount of the fund, it is evidence upon that point against
him, and against the defendant as well, since in this regard
his liability is co-extenaive with that of his principal. And
as there is no finding that he subscquently discharged this
duty of a trustee in reference to this money, either by invest-
ment of it and the delivery of the securities to his successor,
or by payment to his successor of the amount in money, his
default for the entire amount of the fund at the termination
of his trusteeship is established ; and for that the defendant
is answerable.

When Barnett presented this statement to the probate
court, the cestui que trust, the society of Clirist Church of
West Haven, was present by members of its vestry and by
counsel, and objected to the reception thereof for the reason
that the notes were not endorsed to the order of Barnett as
trustee, and that it had no interest in them; also that both
" maker and endorser had gone into insolvency and they were
worthless. Thereupon he endorsed them to himself as
executor, and said that if he was allowed a little time he
could make them good. The church still objecting to the
allowance of the account, the probate court ordered it to be
recorded. Subsequently Barnett instituted suits as executor
against the endorser of these notes and made attachments in
the actions. After his removal application was made to his
successor to furnish bonds and funds for the prosecution of
the suits, which he declined to do, assigning as reasons that
the cestut que trust did not recognize that it had any interest
in the notes or that they constituted any part of the trust
fund, and that it had recently for the first time learned that
the note for #727.21 had been exchanged for the note for
B753.78, and that the notes for 8500 and $1,250 were pledged
to Barnett as collaterals; whereupon' the suit was discon-
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tinned. The defendant had no knowledge either of the
pendency of these suits, or of the refusal of the new trustee
to continue them. It is the claim of the defendant that if
these notes were assets in March, 1876, they were 8o in Jan-
uary, 1878, and that no cause of action therefor arose against
him; or if they were not assets upon the first date, and were
merely a cover for a previous conversion, he is not respon-
sible therefor, under the rule that he is only to answer for
acts and omissions of his principal occurring during his
surctyship; citing Farrar v. United States, 5 Peters, 873;
United States v. Boyd, 15 Peters, 187; Rochester v. Randall,
105 Mass., 295; and other cases. Most of these are cases of
‘suretyship for collectors of taxes. The duty of such collector
in reference to money received is at a fixed time to pay it
to the sovereignty or community entitled to it; by neglecting
to perform that duty, and by appropriating the money to his
own use, he is, in reference to it, at once and completely in
default, for which whoever is then surety for him is answerable.

But it was the right and duty of Barnett to hold the prin-
cipal of the fund until the termination of his trusteeship; if
therefore he at any time retained any part of it in his own
hands he became a debtor to the fund, with the continuing
duty either of investing it or upon his removal of delivering
it to his successor. His failure to do this is the completed
default shown by the record and is within the time and terms
of the defendant’s undertaking.

1t is furthermore the claim of the defendant that the cestus
que trust has relieved him from all responsibility upon his
bond by its failure to repeat to him the protest entered at the
probate court against the acceptance of the trustee’s account;
by its delay in moving for his removal; by its omission to
inform the defendant that the management of the fund was
improper; by its omission to protect him, by commencing
suits against the trustee, the maker and the endorser of the
Hotchkiss notes; and by its omission to continue at its own
cost the suits which had been instituted. And in support of
this claim hc cites numerous cases which may be represented
by a selected few.
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In Smith v. Bank of Scotland, 1 Dow, 272, 292, it is said
that if “a principal, suspecting the fidelity of his agent,
requires security in a way which holds him out as a trust-
worthy person, the cautioner is not liable.” In Railton v.
Mathews, 10 Cl. & Fi., 934, that “mere non-communication
of circumstances affecting the situation of the parties, mate-
rial for the surety to be acquainted with and within the
knowledge of the person obtaining a surety bond, is undue
concealment, though not willful or intentional, or with a
view to any advantage to himself.” In Phillips v. Foxall,
Law Reps. 7 Q. B., 666, that “on a continuing guarantee for
the honesty of a servant, if the master discovers that the
servant has been guilty of dishonesty in the course of the
service, and instead of dismissing the servant he chooses to
continue him in his employ without the knowledge and con-
sent of the surety, express or implied, he cannot afterwards
have recourse to the surety to make good any loss which may
arise from the dishonesty of the servant during subsequent
service.” In Hamilton v. Watson, 12 Cl. & Fi., 109, that “a
gurety is not of nccessity entitled to receive, witliout enquiry,
from the party to whom he is about to bind himself, a full
disclosure of all the circumstances of the dealings between
the principal and that party.” In Atlantic § Pacifie Tel. Co,
v. Barnes, 64 N. York, 385, the head noto is as follows:—
“The sureties upon a bond given by an employé to his
cmployer, conditioned that the former will faithfully account
for all moneys and property of the latter coming to his hands,
are not discharged from subsequent liability by an omission
on the part of the employer to notify them of a default on
the part of their princival known to the employer, and a
continuance of the employment after such default, in the
absence of evidence of fraud and dishonesty on the part of
the employé. It seems that the rule is otherwise where the
default is of a nature indicating a want of integrity in the
employé, and this is known to the employer.”

These are suretyships required by individuals or private
corporations for protection against loss by reason of the
unfaithfulness of clerks or servants; the nature and extent
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of the duties which these have undertaken to perform and
of the trust which has been confided to them, and the state
of the accounts between them and their employers at any
given time, can aceurately be known by the surety only by
the acts and words of the employer; if therefore the latter
knowing the surety to be shut up to this single source of
information misleads him to his injury, the law will not per-
mit the employer to reap any advantage from concealment or
misrepresentations.

In the testamentary trust before us the acts and accounts
of the trustee being matters of record in the probate court,
accessible to all persons interested in knowing what they
were, the cestui que trust might well presume full knowledge
on the part of the defendant in the absence of any applica-
tion to it by him for information. In the cases cited the
person for whose benefit the surety assumes a risk is absolute
master of the servant, and can at the moment of discovering
his unfaithfulness put an end to his service, and thus make
the resulting loss as small as possible. But a testamentary
trustee is neither the agent, nor under the power of the cestus
que trust; the latter can only petition for his removal; it is
for the probate court to act upon hearing after notice and
consequent delay ; during this delay the trustee may complete
the conversion of the fund in spite of the most diligent effort
to prevent it.

Again, ecclesiastical and charitable corporations, females,
minors, infants, and insane persons, may be and often are
beneficiaries under testamentary trusts; for the protection of
these the statute commands the probate court to require of
the trustee a probate bond, and makes his refusal to give it
a refusal to accept or perform the duties of the trust. The
procurement of a surety is the act of the trustee, performed
in obedience to the law; it is not at the request of the cestut
que trust; need not be with his knowledge; may be against
his will and in spite of his protest. He is the ward of the
state; the passive recipient of its protectiong he can neither
terminate the duties of the trustee nor diminish the risk of
the surety by any act or declaration; these are determined
by the law administered by the probate court.
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The surety, always, of course, has both the ability and the
opportunity to decide for himself the extent of the risk
assumed ; and it is only by force of his self-imposed burden
that the trustee is enabled to obtain possession of the fund.
Upon him rests the duty of enquiry as to the character and
acts of his principal; he is to be diligent in his own protec-
tion; he is to discover for himself the earliest indications of
fault or fraud. It is not his privilege to abstain from all
enquiry and cast upon the cestui que trust the loss resulting
from his voluntary ignorance.

The cestui que trust is under no obligation to determine for
him what acts or investments on the part of his principal
may or may not put him in peril; is not bound to institute
or continue legal proceedings for his protection; not bound
either to obtain information for his benefit, or to provide
against or foresee possible loss to him. The purpose of the
statute is to compel the surety to insure the cestui gque trust,
not that the latter shall defend him.

Moreover, upon the facts the case before us furnishes no
opportunity for the application of the principles established
by the cited cases. Concerning the transactions of Barnett
in the Hotchkiss notes, it is not found that the cestui que
trust had any information other than that given in his annual
reports to the probate court. The defendant knew that he
had long acted as trustee; that he was himself undertaking
a suretyship which another had borne and desired to lay
down; knew that the cestui que trust was accessible to him,
but refrained from asking for any information. The cestui
que trust might well presume that he had by way of precau-
tion exhausted all means of knowledge, and had learned all
facts known to itself.

It is not found that the cestui gue trust had either knowl-
edge or suspicion as to the conversion of any part of the
fund until after the conversion of the whole; its knowledge
came too late for any effort to save any portion from the
trustee; and sqon after knowledge came its petition for his
removal. The case does not find negligence in fact on its
part in not sconer knowing or suspecting the misappropria~
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tion; nor undue delay after knowledge in asking for his
removal; nor fraud in concealing any fact from the defend-
ant; nor that it withheld any knowledge upon enquiry of it
by him; nor does the law impute either negligence or fraud
to it.

It was the right of the trustee to keep possession of the
principal, the right of the cestui que trust to receive the
income only; that was paid to it up to, but not beyond, the
time when the defendant became surety. The trustee might
fail to receive and consequently fail to pay over income with-
out fraud or fault on his part; the cestui que trust was not of
legal necessity bound to suspect either simply from the fact
of non-payment; when upon enquiry it was in effect assured
by the trustee that the fund had earned interest as before,
but that he had expended it in the protection of the principal.

In reference to interest the rule is, that if the trustee
refuses to account for the profits arising from his use of the
money, or if he has so mingled the money and the profits
with his own money and profits that he cannot separate and
account for the profits that belong to the cestui que trust, the
latter may have legal interest computed with annual rests.
This rule is especially applicable to cases involving a willful
breach of duty. 1 Perry on Trusts, § 471, and cases there
cited.

We advise the Superior Court to render judgment for the
plaintiff for the sum of $6,568.45, as the principal of the’
fund, with the interest remaining unpaid computed with
annual rests.

In this opinion the other judges concurred.

VoL, xLvIii.—28
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HeNrY PLUMB vs. WiLLIAM W. STONE AND 'WIFE.

In a civil action before a justice of the peace against a husband and wife,
the justice rendered jndgment against the husband and in favor of the wife.
The plaintiff appealed and in the appellate court judgment was rendered for
the wife. Held that she was entitled to her cost, under Gen. 8tatutes, tit.,
19, ch. 14, sec. 12

AssonpsIT against a8 husband and wife, brought before a
justice of the peace. The justice rendered judgment against
the husband and in favor of the wife, and the plaintiff ap-
pealed to the Court of Common Pleas, where the case was
tried to the jury and a verdict rendered against the husband
and in favor of the wife. The court (Harrison, J.,) ren-
dered judgment in favor of the wife for costs, and the plain-
tiff brought the record before this court by a motion in

error.

L. L. Phelps and C. H. Fowler, for the plaintiff in error,
relied upon Warren v. Clemence, 44 Conn., 808.

W. C. Robinson, for the defendant in error.

GRANGER, J. The only question made in this case is,
whether the defendant Sarah C. Stone is entitled to cost,
judgment having been rendered in her favor.

The action is assumpsit, and was brought originally
before a justice of the peace against William W. Stone and
his wife Sarah C. Stone. The justice rendered judgment
against the husband and in favor of the wife. The plain-
tiff appealed from this judgment to the Court of Common
Pleas, where it was tried before a jury, and a verdict ren-
dered against the husband and in favor of the wife.

The plaintiff claims that the wife is not entitled to cost,
and relies in support of this position upon the case of
Warren v. Clemence, 44 Conn., 308. That decision was ren-
dered upon a construction of the statute (Gen. Statutes,
417, sec. 12.) which provides that ¢“in any civil action by or
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sgainst & merried woman, her husband may be joined with
her as a co-plaintiff or co-defendant as the case may be, and
vhen so0 joined, if a cause of action is found to exist in favor
of or against one of them only, a judgment or decree shall be
rendered accordingly ; and in such cases no cost shall be taxed
for such husband or wife in favor of whom no cause of action
is found.” This statute seems in its very terms to require that
no cost shall be taxed in favor of a wife where a judgment
is rendered in her favor and against her husband where
they are made joint defendants, and we so held in the case
referred to.

There is however another statute (Gen. Statutes, p. 446,
sec. 12,) which provides that “when on an appeal in any
civil action from the judgment of a justice of the peace a
more favorable judgment shall not be obtained by the appel-
lant in the appellate court, he shall recover no cost on such
appeal, and the court may at its discretion allow double
costs to the appellee.”

These two statutes may have been passed without any ref-
erence to each other and may to a certain extent cover the
same ground and so far be inconsistent. As neither has
any preference over the other, we see no way but to give the
latter statute effect in the case of appeals from justices of the
peace, to which it expressly applies and is limited, and to
give the former statute effect as to all other cases. Both
are special statutes and each is to stand upon its own
ground and receive its own construction. 'We are not to
look for any special reasons for the distinction which the
legislature has made between the two cases to which the
statutes respectively apply. It is enough for us that the
legislature has in each case in language easily understood
expressed its will. .

There is however a justice in awarding the wife her costs
in this case, inasmuch as the appeal taken by the plaintiff
from the judgment of the justice in her favor was for the
sole purpose of establishing her personal liability. Judg-
ment had been rendered by the justice against the husband,
and there was no object in carrying the case further so far
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as he was concerncd. To all effect he was dropped out of
the litigation, and the appeal was practically a pursuit of
the case against the wife alone. When at last, after a jury
trial in the appellate court, she obtained a verdict, it would
seem to be a serious injustice to refuse her her costs.

We are of opinion that the wife should be allowed her
costs in this case.

In this opinion the other judges concurred.
‘ 48 ".30

Lucy A. MoRsE vs. THE BorouGH oF FAIR HAVEN Easrt.

An amendment of the charter of the borough of F within the town of E provi-
ded that the town should not thereafter have power to lay out or discontinue
highways within the borough, nor be liable for any damage sustained by
reason of any defective highway within it, but that the borough should be
liable therefor to the same extent that the town would have been if the

) amendment had not becn passed. The town of E a short time before had
laid out and constructed a highway along a hill-side above the plaintifPs
héuse, removing the earth and filling the excavation with stones, in conse.
quence of which the water at times worked through from the gutter ou the
other side and ran down apon the plaintif’s premises, doing serious damage.
This damnge occurred after the passage of the amendment, and the
plaintiff brought suit against the borough for it. It was found that the bor-
ough had at the time no knowledge of the nuisance. Held:—

1. That it was not & case of a defective highway, the fitness of the road for
public travel having been promoted by the mode of its construction.

9. That it was a nuisance, for the creation of which the town of E was
originally liable, and for which if the borough became liable, it would not be
by reason of the provision of its amended charter, but by reason of its inten-
tionally continuing the nuisance.

8, That the borough could not be liable here, it being found that it had no
knowledge of the nuisance.

ACTION ON THE CASE for a nuisance; brought to the Court
of Common Pleas in New Haven County, and heard before
Harrison J. The defendants demurred to the declaration,
the court over-ruled the demurrer, and heard the case in
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damages. The defendants brought the record before this
court by a motion in error. The case is fully stated in the
opinion.

S. E. Baldwin, with whom was J. H. Whiting, for the
plaintiffs in error.

C. H. Fowler, for the defendant in error.

Park, C.J. This is an action on the case for damages
caused by a nuisance created by the town of East Haven in
the improper construction of a public highway, and con-
tinued by the borough of Fair Haven East. It is found that
the plaintiff is the owner of a dwelling-house erected in the
year 1875 upon a hill-side within the limits of the borough,
and that the town of East Haven in the year 1877 laid out
and worked the highway in question along the hill above the
plaintif’s house, the bed of the road being a little higher
than the sills of the house,and that in constructing the high-
way opposite to the house, a portion of the earth was re-
moved and the excavation filled with stones, the object
being to make a better road-bed. A gutter was dug along
the upper side of the road-bed, which carried off the water
in ordinary rains, but at times of heavy rain and of melting
snow the water worked through the stones, which operated
a8 a blind drain, and ran down upon the plaintiff’s house
and into her cellar, undermining the wall and doing serious
damage—the particular damage for which the suit is brought
having been done in February, 1879.

The plaintiff attempts to hold the defendants liable for the
damage under a provision in the charter of the borough,
passed as an amendment to it in the year 1878, which is as
follows : — From and after the time this resolution shall go
into effect the town of East Haven shall not be liable or
have power to lay out, construct, repair, or discontinue
highways within said borough, nor shall said town be there-
after liable for any damages which may be sustained by any
person by reason of any defective highway in said borough, -
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but said borough shall be liable therefor to the same extent
that the town of East Haven would be if this resolution had
not passed.” .

But it is a total misconception of the intent and effect of
this resolution to apply it to a case like this. It was
clearly its object to take from the town and vest wholly in
the borough the right and power to lay out streets and high-
ways within the limits of the borough, and to-impose upon
the borough the sole responsibility with regard to them. If
any defects existed in any highway within the borough at
the time the resolution took effect, it was the duty of the
borough to see that the highway was repaired, and the re-
sponsibility of the town ceased for any injury thereafter
caused by such defect. But this case is not one of a defec-
tive highway. The very construction of the bed of the high-
way which caused the injury may have been and probably
was the means of making the highway better for public use.
Indeed it is found that since the road was built it has been
in good order for public travel. The real injury was in the
creation of a nuisance by the town of East Haven, and it is
merely an accident of the case that the structure which
causes the injury is the bed of a road. It might just as
well have been the foundation of a town hall or alms-house
that had been so constructed as to operate as a blind drain
and carry water through upon the premises of an adjoining
owner. In grading a highway some depression through
which the water had been accustomed to flow in times of
rain, may have been filled up and an insufficient culvert con-
structed, so that the water at times of heavy rain would be
set back and flood adjacent premises. Here the injury
would not have been caused by a defective highway ; that
may have been greatly improved for public travel and in the
best possible condition. The insufficient culvert would be
a nuisance and the town would be liable for it dg an indi-
vidual would for a nuisance which he had created. Mootry
v. Town of Danbury, 45 Conn., 550 ; Healey v. Gity of New
Haver, 47 Conn., 805.

But supposing the town to have beent Habfe for the nuie
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sance created in the present case, what is the liability of the
defendants ? Clearly the resolution referred to has no ap-
plication to the case, but it does not follow that they are not
liable. The defendants have succeeded to the ownership
and control of the public highways made by the town with-
in the limits of the borough. They stand in this respect like
any other party who succeeds to the ownership of premises-
which contain a nuisance. An intentional continuance of
a nuisance is equivalent to the creation of one. But the
contintance must be intentional. To the existence of such
an intent knowledge of it is necessary. It is here found ex-
pressly that the defendants had no such knowledge.

The law is well settled with regard to such knowledge
being necessary. It is held in Johnson v. Lewis, 13 Conn.,
303, that a purchaser of premises on which a nuisance exists
is not liable for the continuance of the nuisance until he has
been requested to remove it. SHERMAN J., says, (p. 807,)
“The law is well settled that a purchaser of property on
which a nuisance is erected is not liable for its continuance
unless he has been requested to remove it. This rule is very
reasonable. The purchaser of property might be subjected
to great injustice, if he were made responsible for conse-
quences of which he was ignorant and for damages which he
never intended to occasion. They are often such as can not
easily be known except to the party injured. A plaintiff
ought not to rest in silence and finally surprise an unsuspect-
ing purchaser by an action for damages, but should be pre-
sumed to acquiesce until he requests a removal of the
nuisance.” And Chitty (2 Chitty Pl., 333) says, that in
such a case it {8 necessary to allege a special request to the
defendant to remove the nuisance.

It has recently been held in the state of New York, upon
&n elaborate review of the authorities, that a request to re-
move the nuisance is not necessary. Conhocton Stone Road
v. Buffalo, N. York 4 Erie R.R. Co., 51 N. York, 573;
Miller v. Church, 2 N. Y. Supreme Ct.R., 259. But it is
there held that there must be knowledge of the existence of
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the nuisance. It is not necessary for us to consider whether
such a request is necessary, as the want of knowledge is
decisive of the present case.

It is clear upon the facts found that the defendants can
not be held liable for the damage complained of, and their
demurrer to the declaration should have been sustained.

It was claimed upon the argument, by the counsel for the
defendants, that upon the facts found the. damage sustained
by the plaintiff could not be regarded as the natural result
of the mode in which the road-bed was constructed, and that
the structure therefore was not a nuisance, and no one lia-
ble to her; that it was a case of damnum absque injurid.
We have not considered this question, as we hold the defen-
dants not liable for the damage, even supposing the plaintiff
to liave sustained an injury for which she is entitled to re-
dress against some party.

There is manifest error in the judgment complained of.

In this opinion the other judges concurred.

ELLiorT R. BASSETT & OTHERS vs. ROBERT B. BRADLEY.

‘Where one purchases real estate encumbered by a mortgage, and agrees to
pay the mortgage debt as a part of the consideration, the promise may be
enforced by the mortgagee. In such a case the purchaser merely agrees to pay
his own debt to a third person, who by an cquitable subrogation stands in the
place of the promisee. The action may also be sustained on the principle
which governs assumpsit for money had and received.

The mortgagee may also sustain an action whencver the circumstances are such
a8 to justify the conclusion that the promise was made for his benefit.

Where, however, the conveyance in which the promise is inserted is itself a
mortgage, the case is different. Hero the grantee owes no debt which he can
promise to pay to the prior mortgagee, and such a promise is ordinarily a
mere agreement to purchase the prior mortgage, It is simply a transaction
between the immediate parties.

In such a case, after the last mortgage has been satisfied and discharged, it is
clear that the promise has been cancelled and cannot be enforced by uny one.
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This would be presumed to be tho intention of the parties, where nothing to
the contrary appears.

It sems, however, that where the promise was made in part for the benefit of
third parties, who have given a valuable consideration for it, their rights can
ot be affected by the discharge of the mortgage.

But while the last mortgage remains nnsatisfied and in force, the mortgages
remains liable to the mortgagor on his promise, and the prior mortgagee may
acquire and enforce his righta,

The defundant having a claim against M, it was agreed that the latter should
give him & mortgage of a piece of land with a factory on it, which was part
of & tract already encumbered by three mortgages, that M should procure
from the third mortgagee 8 release of the factory lot, and that the defend.
ant should assume the two prior mortgages, leaving the third mortgage the
fist on the remaining part. The third mortgagee released to Af, who then
made the mortgage ngreed to the defendant, the deed containing a clause
by which the defendant assumed and agreed to pay the two prior mortgages.
The factory was afterwards burned without insurance, and the value of the
whole tract became so reduced as to be sufficient only to pay the first mars-
gage. M thereupon assigned to an assignee of the second mortgagee his
rights under the defendant’s promise, who brought suit upon it against the
defendant to recover the amonn$ of the second mortgage. Immediately after
this the defendant tendered to M a reconveyance of the property, but A refused
to receive it and the defendant pnt it upon record. At this time the mortgage
to the defendant was not satisfied, but the debt had been reduced from $2,000
t0$400. Held,— .

1. That the defendant could not, at his own will, discharge the mortgage to
himself and so relieve himself of his liability upon his promise.

2. That to allow him to do it would bea fraud npon the third mortgagee.

3 That the case was not affected by the fact that the mortgage was by an
absolute deed, with a separate defeasance, by wbich the grantee agreed to
reconvey, upon the written request of the mortgagor, on the mortgage debt
being paid at any time within three years.

4. That the plaintiff was entitled to recover.

The plaintiff, being abont to purchase the second mortgage debt, enquired of
the defendant with regard to his liability to pay it, and the latter, with full
knowledge that the enquiry was made with reference to a purchase of the
debt, replied that *“he had assumed and agreed to pay the debt, as his deed
would show.” Held that he was equitably estopped from denying his liabil-
ity upon the promise.

AssuMpsIT ; brought to the Superior Court in New Haven
County. The action was brought upon the assumption by a
grantee, in a mortgage deed, of two prior mortgages and a
promise to pay the mortgage debts. There were scveral
counts in the declaration, the first and third setting forth
the interest of the plaintifis as owners of the second of the

two prior mortgages, and an assignment to them of the
. VoL. xLvIIL.—29.



228 NEW HAVEN COUNTY.

Baseett v. Bradley.

rights of the mortgagor under the promise of the defendant,
the second stating the same general facts and alleging that
the promisec was made for the benefit of the prior mort-
gagees, and the fourth count being general for money had
and reccived. The case was tried to the court before
Beardsley, J., who made the following finding of facts:

On the 10th of October, 1876, Solomon Mead was the
owner of a tract of land in the city of New Haven, on a
portion of which, one hundred feet front and two hundred
feet deep, stood a shop four stories in height and a foundry.
These buildings were fitted with boiler, engine, shafting, fur-
naces, and other machinery, and were in use by Mead as a
plow manufactory. There were no buildings or improve-
ments on the other portion of the land, and this lot, with its
buildings and machinery, was by far the most valuable por-
tion of the property.

At the date aforesaid the whole tract was subject to three
mortgages, to wit: a first mortgage to tho New Haven Sav-
ings Bank, dated July 14th, 1869, to secure a note of 2,500,
of which $100 had been paid; a second mortgage to Anson
Perkins, dated March 18th, 1874, to secure a note of 8,000,
nonc of which had been paid; and a third mortgage to
Cyrus Northrop, dated October 21st, 1875, to secure a note
of two thousand dollars, $1,000 of which had then been
paid, leaving $1,000 due.

The defendant, Robert B. Bradley, doing business under
the name of R. B. Bradley & Co., was, and for a long time
had been, a dealer in agricultural implements in New Haven,
and among other things had bought plows from Mead for
sale in his business, and had had other business dealings
with him from time to time.

On said 10th day of October Mead was indebted to Brad-
ley in the sum of $1,970.25, on account of certain notes, and
the renewals thereof, which Bradley had theretofore en-
dorsed, and been obliged to pay, for the accommodation of
Mead. This indebtedness Bradley desired to secure or col-
lect, and Mead desired to pay or secure the same, and for
this purpose they agreed by parol that if Mead would procure
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the release of the factory lot with the buildings from the
Northrop mortgage, and would convey the same to Bradley
by warranty deed, he, Bradley, would assume and pay the
savings bank and the Perkins mortgages, and leave the Nor-
throp mortgage the first on the other portions of the land.
Mead, in view of this agreement, and for the purpose of car-
rying it out, did procure from Northrop, without other con-
sideration to Northrop than the proposed benefit here stated,
s release of the factory lot and buildings, and thereupon
executed and delivered to Bradley a warranty deed of the
same, dated October 10th, 1876, which deed contained the
following clause :

“The premises above described, with other adjacent land
belonging to me, are subject to two mortgages, namely, one
mortgage to the New Haven Savings Bank for twenty-five
lundred dollars, of the principal of which mortgage one
hundred dollars has been paid, leaving twenty-four hundred
dollars only of principal due thereon, and one mortgage to
Anson Perkins for three thousand dollars, both of which
said mortgages, together amounting to fifty-four hundred
dollars, the said Bradley assumes and agrees to pay as part
of the consideration of this deed.” ‘

Mead and Bradley for the same purpose also agreed that
Mead should give to Bradley a bill of sale of all the mova-
ble property, tools, stock, manufactured goods, &c., upon or
connected with the lot conveyed to him and with the plow
mannfactory thereon, and that Bradley should lease the fac-
tory, machinery and tools to Mead in order that he might
continue to carry on his business therein, and in pursuance
of this agreement a lease and bill of sale were executed.
There was also, at the same time, executed and delivered to
Mead by Bradley a writing which, after setting forth the
fact of the conveyance of the factory lot by Mead to him,
and the bill of sale of the machinery, tools and stock, and
the indebtedness of Mead to him, proceeded as follows :

“Now, therefore, in consideration of thc premises and of
one dollar received to my full satisfaction of the said Solo-
mon Mead, and in further consideration that said Mead shall
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well and faithfully perform the conditions hereinafter men-
tioned, I hereby agree at any timne on or before the expira-
tion of three years from the date of this instrument, upon
the written request of the said Mead, to reconvey to him, by
a good and sufficient warranty deed, containing all the usual
covenants, said land and buildings on the south side of
Derby avenue heretofore conveyed to me by said Mead as
aforesaid, subject to the same incumbrances (or to incum-
brances of equal amount) as are in said deed from said
Mead to me enumerated ; and at the same time to execute
and deliver to said Mead a good and sufficient bill of sale of
all the tools, machinery and stock of every name and nature
at that time on or about said premises ; but provided and on
condition that the two notes hereinbefore mentioned and
endorsed by said R. B. Bradley & Co., as aforesaid, and any
and all renewals of the same, in whole or in part, not to
exceed the sum of $1,970.25 (which is the amount of the
two notes so endorsed by said R. B. Bradley & Co.) shall be
first paid in full by said Mead, and said firm of R. B. Brad-
ley & Co. be forever saved harmless from all loss, cost, ex-
penses and damage on account of endorsing said two notes
above described and any and all renewals of the same in
whole or in part ; and upon the further condition that said
Solomon Mead shall first reimburse me in full for all moneys
paid by me on account of taxes or liens upon said land and
buildings, or on account of interest upon the mortgages
now upon said land and buildings. In witness whereof,”
&e.

This writing was never recorded ; the warranty deed of
Mead to Bradley and the lease of Bradley to Mead were
both duly recorded.

Mecad remained in possession of the factory lot and build-
ings, and carried on business there as before, but under the
lease, until June, 1878, and during that period turned the
manufactured goods, or the proceeds thereof, over to Bradley
in payment of the debt secured by the mortgage, and an-
other debt due from him to Bradley. After June, 1878,
much of the movable property described in the bill of sale
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was sold and the proceeds applied on the debt, which was
thereby reduced, on the 23d day of October, 1878, to about
the sum of $400. On that day the buildings with their con-
tents were destroyed by fire, and were uninsured.

On the 28th of April, 1877, while Mead was occupying
the factory under the lease, and while Bradley held the title
to the factory lot, the plaintiffs became the owners of the
Perkins note and mortgage of $3,000, in the manner and
under the circumstances following : By the decease of Anson
Perkins and the settlement of his estate, the note and mort-
gage had become the property of Alma Perkins and Eliza-
beth Andrews, the latter the daughter of said Alma and
the wife of one James Andrews. James Andrews was in-
debted to the plaintiffs in the sum of $2,800, which debt was
amply secured by & first mortgage. When this debt became
peyable, Andrews called upon the plaintiffs and offered to
pay it by procuring the transfer to them of the Perkins note
and mortgage upon the payment to him by them of the dif-
ference ($200) in money. At the same time Andrews
stated to the plaintiffs that the property mortgaged to secure
the Perkins note had been purchased by Bradley, and that
Bradley had assumed and agreed to pay the note, and he
asked the plaintiffs to enquire into the matter for them-
selves. Accordingly, on the 28th of April, 1877, Elliott R.
Bassett, one of the plaintiffs and acting for all of them,
went with Andrews to the store of Bradley, where the fol-
lowing conversation took place: Bassett told Bradley that
he was negotiating for the Perkins note and mortgage, and
had understood that he, Bradley, had bought the property,
and then asked him if this was so. Bradley said it was so.
Bassett then asked him to give his own note instead of the
Perkins note. Bradley said he did not know that it would
be any better for him, Bassett, a8 he had assumed and agreed
to pay the Perkins note, as his deed would show.  Bassett
then asked Bradley how he considered the security. Brad-
ley said it showed what he considered the property worth
when he had paid on it or it had cost him some $1,800 more
than the mortgages. This conversation was reported to the
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other plaintiffs by Bassett, and relying mainly upon the lia-
bility of Bradley to pay the Perkins note, the plaintiffs
accepted the same in payment of the debt due to them from
Andrews, and paid Andrews the difference ($200) in money.
There was no evidence to show that Bradley was aware of
any of the dealings between Andrews and the plaintiffs
except as they were communicated to him in the foregoing
conversation. )

The plaintiffs, from and after the 28th of April, 1877,
remained and still remain the owners of the Perkins note
and mortgage, and have never received payment of the note
or of any part of it; and the property subject to the mort-
gage has not since the fire been worth more than the savings
bank mortgage debt, or afforded any security to the Perkins
note.

On the 25th day of October, 1878, immediately after the
destruction of the buildings by fire, Bradley was informed
that a demand was about to be made upon him by the plain-
tiffs for the payment of the Perkins note, and he thereupon
procured a quitclaim deed of the factory lot from himself
to Mead to be prepared, and on the 29th of October executed
it and offered to deliver it to Mcad. Mead refused to receive
it, and reminded Bradley that other parties had rights which
forbade his accepting it. Bradley then put the deed on rec-
ord, and left it in the town clerk’s office, where it has since
remained, Mead never having accepted it.

In December, 1878, the plaintiffs made a direct demand
upon Bradley for the payment of the Perkins note, and pro-
cured from Mead an assignment of his cause of action
against Bradley, and of all his rights arising out of the neg-
lect and refusal of Bradley to pay the note.

Mead for some time before the present suit was com-
menced had been, and is still, insolvent and unable to pay
the Perkihs note.

Upon these facts the defendant claimed that the plaintiffs
could not recover upon any count in their declaration; that
the transaction between Mead and himself was a mere mort-
gage, and that the assumption clause in the dced was not
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binding upon him, either in favor of Mead or of the plain-
tiffs; and that he was not precluded by any of the above
facts from claiming that the transaction was a mortgage and
the assumption clause in the deed not binding upon him.
The court overruled this claim.

The plaintiffs offered in chief the mortgage deed from
Mead to Anson Perkins, the Perking note with its endorse-
ments, the deed from Mead to Bradley, and the assign-
ment from Mead to the plaintiffs. It was admitted by
the defendant that the Perkins note now belonged to
the plaintiffs, and that no payment had been made thereon.
The plaintiffs also offered evidence of their demand on Brad-
ley for the payment of the Perkins note before suit. The
plaintiffs also offered to show the conversation hercinbefore
recited as having taken place between Bassett and Bradley,
but the defendant objected and the court excluded the evi-
dence. The plaintiffs then rested their case.

The defendant then offered in chief the mortgage from
Mead to the bank; the mortgage from Mead to Perkins;
the deed from Mecad to Bradley; the writing from Bradley
to Mead ; the lease from Bradley to Mead; the bill of sale
from Mead to Bradley ; and the quit-claim deed from Brad-
ley to Mead. To the admission of the writing given by
Bradley to Mead, of the lease, of the bill of sale, and of the
quit-claim deed, the plaintiffs objected. The defendant
claimed that these instruments showed that the transaction
between Mead and Bradley on October 10th, 1876, was a
mere mortgage, and that tho interest of Bradley in the land
and his liability on account of it had terminated on the 29th
of October, 1878. The court admitted the instruments
under the above claim subject to the exception of the plain-
tiffs. The defendant then rested his case.

The plaintiffs, in reply to the evidenece thus introduced by
the defendant, and for the purpose of showing that the tran-
saction between Mead and Bradley was not a mere mort-
gage, at least as against the plaintiffs, offered evidence, by
Mead as a witness, as to the parol agreement between Mead
and Bradley hereinbefore stated, and as to the circumstances
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under which and the objects for which the written instru-
ments of October 10th, 1876, were executed and delivered.
The plaintiffs’ counsel requested the witness to state ¢ the
circumstances under which the deed of Mead to Bradley
was given.” To this question the defendant objected, but
the court admitted it, the defendant excepting. In reply to
this question the witness narrated the circumstances and
transactions between himself and Bradley, as before stated,
without further objection by the defendant, and the defend-
ant at a later stage of the proceedings gave his version of
the same transaction.

The plaintiffs’ also claimed that whatever might be the
real character of the transaction between Mead and Bradley
on the 10th of October, 1876, Bradley was estopped from
claiming that anything therein relieved him from liability to
the plaintiffs, and in support of this claim offered evidence
to show, as before stated, that when the plaintiffs took the
Perkins note they paid full value for it, that they took it
relying mainly upon the liability of Bradley to pay it, and
before they agreed to take it sought for and obtained from
Bradley the information before stated. To all this evidence
the defendant objected, but the court admitted the same, the
defendant excepting. »

Upon these facts the court rendered judgment for the
plaintiffs for the sum of 83,218, The defendant moved for
a new trial for error in the rulings of the court.

J. 8. Beach and J. K. Beack, in support of the motion.

1. The transaction betwcen Mead and Bradley on the
10th of October, 1876, as evidenced by the written instru-
ments by them respectively executed and delivered each to
the other on that day, resulted in a mortgage from Mead to
Bradley of the real estate described in the deed, to secure
Bradley against loss by reason of his accommodation en-
dorsements of the two promissory notes described in the
defeasance. The deed and the defeasance being executed
and de.livered at the same time and as e part of the
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same transaction, the contract evidenced thereby is a unit,
and is to be measured by the same rules as if they had both
been transcribed on a single sheét of paper, and had thus
become in form as well as in fact one instrument. Under
this rule the writing executed by Bradley to Mead is clearly
a defcasance. 4 Cruise’s Dig., 113; 1 Jones on Mortg., §
944 ; Dow v. Chamberlain, 5 McLean, 281; Judd v. Flint, 4
Gray, 557; Batley v. Bailey, b id., 505; Murphy v. Calley, 1
Allen, 107; Lane v. Shears, 1 Wend., 433 ; Brown v. Dean,
3id., 208; Clark v. Henry, 2 Cowan, 324 ; Peterson v. Clark,
15 Johns., 206 ; Manufacturers’ Bank v. Bank of Pennsylva-
nia, 7T Watts & Serg., 335; Friedly v. Hamilton, 17 Serg. &
R, 70; Guthrie v. Kahle, 46 Penn. St., 331. The plaintiffs
however seek to narrow the limits of this contract by point-
ing out that it contains a certain phrase which they say so
far affects the rights and obligations of the parties as to ex-
tingnish their relative rights and obligations as mortgagor
and mortgagee, and put in their stead those of an absolute
grantor and grantee. They say that the obligation of Brad-
ley to reconvey was dependent upon the optional right of
Mead to make or not to make a written request for such con-
veyance. The language of the defeasancc is as follows:—
“If said Mead shall well and faithfully perform the condi-
tions hereinafter mentioned, I hereby agree at any time on
or before the expiration of three years from the date of this
instrument upon the written request of said Mead to reconvey,
&c” It is obvious that this italicised clause was inserted,
not to confer on Mead the power of treating the transaction
ag an absolute deed or as a mortgage at his option, but, in
connection with and following right after the three years
extension of his rights as mortgagee in possession, its object
was to enable him to terminate his obligations at any time
during that period upon payment of his two notes, and notice
to the mortgagee that he wanted a reconveyance. The corol-
lary of the plaintiffs’ proposition would be, that if Mead
failed to exercisc this option within the three years, the
mortgage would at the expiration of that period ceasesto ex-
ist, and the title would become absolute in Bradley. But
You. xLvin.—380
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“once a mortgage always a mortgage.” The two instru-
ments are to be construed as one deed, so that the rule con-
tended for by the plaintiffs would apply to and disturb every
mortgage in which the mortgagee, giving his deed to secure
a time obligation, stipulates for the right to shorten the
period of its existence if he shall so elect.

2. The assumption by the junior mortgagee of a prior
mortgage, and his agreement to pay it, contained in the deed
he accepts, does not impose upon him any personal liability
for the payment of the prior mortgage debt, which can be
enforced against him either by the mortgagor or by the prior
mortgagee. The legal conclusions announced in Foster v.
Atwater, 42 Conn., 244, and kindred cases, are sound law.
But the logic of that law does not simply fail to sustain,
bnt is fatal to the theory that a junior mortgagee becomes
by this assumption clause personally responsible for the
prior mortgage debt. Judge PAaRk, in giving the opinion in
that case, (page 250,) says:—* The principle is well settled
that where one by deed poll grants land and conveys any right,
title or interest in real estate to another, and when there s
any money to be paid by the grantor to the grantee, or any
other debt or duty to be performed by the grantee to the
grantor or for his use or benefit, and the grantee accepts the
deed and enters on the estate, the grantce becomes bound to
make such payment or perform such duty, and not having
sealed the instrument is not bound by it as a deed, but <t
being a duty, the law implies a promise to perform it, upon
which promise, in case of failure, assumpsit will lie.” * *
«It makes no difference to the defendant whether he should
pay the price to his grantor or to the holders of the notes,
so far as the amount was concerned. But if he should pay
his ‘grantor, he would have no security that the grantor
would pay the incumbrances on the property. If he should
pay the holders of the notes he would be secure in that re-
spect. It was for the defendant’s interest therefore, so long
as ke must pay the money consideration for the land to one
party or the other, to pay it to the holders of the notes.”
Let us apply these principles to this case. If Mead and
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Bradley, on the 10th day of October, 1876, had met as ven-
dor and vendee, and the interview had resulted in a pur-
chase of this property by Bradley under a contract by which
he agreed to pay as purchase money the sum of $5,400, then
uuder such a transaction there could be no objection to his
paying that purchase money by an assumption of these two
mortgages of that amount, and his duty to make such pay-
ment being evidenced by his acceptance of the deed ¢ the law
implies & promise to perform it, upon which promise in case
of failure assumpsit will lie.” But Bradley and Mead did not
meet on that day as vendee and vendor, they met as creditor
and debtor, and the interview resulted in a transfer of title
to the creditor to secure him against loss for accommodation
indorsernents he had made for his debtor. In such a trans-
action the assumption clause is “ a mere declaration that the
property was conveyed to the mortgagee, subject to the lien
of the prior mortgages,” for unless and until the transaction
resulted in a debt from Bradley to Mead, the mode of paying
that debt, whether by cash, or by the assumption of mortga-
ges, or otherwise, could not be the subject of negotiation.
“Where the grantee takes only a mortgage he owes no
money for the land which he can promise to pay to the prior
mortgagee, for he does not acquire a title to the land. To
become a debtor to any one he must owe a debt. Wlen he
buys land absolutely for a stipulated price, and insfead of
paying the whole of it to his grantor he is allowed to re-
tain a part which he agrees to pay to a creditor of the grant-
or having a lien upon the land, this amount which Le thus
agrees to pay is his own debt.” Garnsey v. Rogers, 47
N. York, 289. «If the deed was indeed a mortgage merely,
the complainant has no claim to a personal decree for defi-
ciency against Mayer. He is not in that case liable to Mrs.
Lichenstein on the assumpsit contained in the deed; obvi-
ously under such circumstances he would not be bound
to indemnify her against the complainant’s mortgage. ‘ihe
equity on which the relief of the mortgagee depends in case
of assumpsit by the grantee of the mortgaged premises, is
the right of the grantor against his vendee to which the
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mortgagee is permitted to succeed by substituting himself in
the place of the mortgagor.” Arnaud v. Griggs, 29 N. Jer.
Eq. R.,482. “ When such an agreement to assume the pay-
ment of a mortgage is contained in a mortgage, it does not
as a general rule impose any personal liability upon the mort-
gagee for the payment of the prior mortgage debt which can
be enforced against him by the prior mortgagee. The subse-
quent mortgagee owes no money for the land which he can
promise to pay to the prior mortgagee, for he does not ac-
quire any title to the land.” 1 Jones on Mortg., § 7586.
«The fact that the assumption of the prior mortgage is
made on a conveyance of the land absolute in form, but in-
tended as a mortgage does not change the rule.” 1Id., §
757.

3. It being established that no valid obligation to pay
these mortgage debts rested upon the defendant as evidenced
by the written documents of October 10, 1876, no such obli-
gation is to be found in the parol testimony set forth in the
record. The avowed object of this parol testimony as dis-
closed by the record was *for the purpose of showing that
the transaction between Mead and Bradley was not a mere
mortgage.” ¢ In the case before us, the parol evidence adduced
by the plaintiffs to prove an absolute deed to be a deed on con-
dition was entirely inadmissible. No case determined in a
court of law proving its admissibility has been cited: nor
am I aware that any such case exists. * * It has been
so frequently adjudged by the courts_on each side of the
Atlantic as to have the resistless force of a maxim, that
parol evidence cannot be received in a court of law to con-
tradict, vary, or materially affect by way of explanation, a
written contract. HosMEeRr, C. J., in Reading v. Weston, 8
Conn., 120. « But that parol evidence in a court of law is
incompetent to convert an absolute deed into one that is
conditional is too well established to be made a question.”
Benton v. Jones, 8 Conn., 189. A fortior: parol evidence is
incompetent to convert a mortgage into an absolute deed.
Courts of equity admit parol evidence to convert an abso-
lute deed into a mortgage, because it is the fraudulent use



JUNE TERM, 1880. 287

Bassett v. Bradley.

of the deed which equity interposes to detect and prevent,”
but no case can be found in any court, either of law or
equity, where parol evidence was admitted to convert a
mortgage into an absolute deed, because the very reason of
the rule of admission in the one case would exclude it in
the other.

4. But if the parol testimony is admitted, it fails to prove
either count of the plaintiffs’ declaration. The declaration
sets out as its basis, an indebtedness, not of the defendant
to the plaintiffs, or to Mead, or to any one, but an indebted-
ness of Mead to Anson Perkins ¢in the sum of $3,000 as
evidenced by the promissory note of said Mead for said
sum, dated March 18th, 1874, payable to said Perkins or ordcr,
one year after date.” It alleges that this note was secured
by mortgage of that date on certain described real estate;
that Mead, on the 10th of October, 1876, by deed poll of
that date, conveyed a portion of the mortgaged premises to
the defendant ; ¢ that it was part of the consideration of the
conveyance from Mead to the defendant, and part of the
price which the defendant agreed to pay for the premises,
that the defendant should pay the mortgage indebtedness to
the New Haven Savings Bank and to Perkins, or the several
holders of the same, instead of paying the same amount to
Mead ; that the defendant by accepting the deed, did, on
the 10th of October, faithfully promise and agree with Mead
that he would assume and pay said mortgage indebtedness.”
But the parol testimony proves another contract based upon
8 different consideration. The promise alleged is an implied
promise to pay $3,000 growing out of the defendant’s accept-
ance of the deed poll. The promise claimed to be proved
by the parol testimony is an express promise to pay the
$3,000. The consideration of the promise alleged in the
declaration is that the sum promised to be paid was part of
the price the defendant had agreed to pay for the land. The
consideration claimed to be proved by the parol testimony is
fhﬂ procurement by Mead of a release by Northrop of an
Incumbrance, a8 to which incumbrance, or any release
thereof, no intimation is given in the declaration. The dec-



288 NEW HAVEN COUNTY.

Bassett v. Bradley.

‘laration describes the defendant as a2 purchaser from Mead,
and describes the consideration of an implied promise to be
an agreement to pay the plaintiffs $3,000 as part of the pur-
chase money. The parol testimony represents him asa cred-
itor of Mead seeking security for a future contingent liabil-
ity, and sets forth as the consideration of an express prom-
ise, the obtaining of such security to the amount of less than
$2,000, by an assumption of absolute liability to an amount
of over $5,000. The variance between the facts so claimed
to be proved by the parol testimony, and the facts as alleged
in the plaintiffs’ declaration, is fatal to a recovery on either
count. Willoughby v. Raymond, 4 Conn., 180 ; Shepard v.
Palmer, 6 id., 95; Russell v. South Britain Society, 9 id.,
508; Kelloggv. Denslow,14id.,425; Chittenden v. Stevenson,
26 id., 442; Camp v. Hartford & N. York Steamboat Cb.,
43id.,333 ; Shepardv. N. Haven ¢ NorthamptonCo.,45id., 54.

5. The promise claimed to be proved by the parol testimony
that Bradley would answer for the debt of Mead to Perkins,
and for his default of payment thereof to the plaintiffs, was
not legally proved by it, either in the form of an express
parol promise, or under the guise of an attempted estoppel.
Danforth v. Adams, 29 Conn., 107; Clapp v. Lawton, 31 id.,
95; Packer v. Benton, 35 id., 343 ; Pratt’s Appeal from Pro-
bate, 41 id., 196 ; Kinney v. Whiton, 44 id., 262; Pierce v.
Andrews, 6 Cush., 4; Insurance Co. v. Mowry,96 U. States,
544 ; Brightmanv. Hicks,108 Mass., 246 ; Brown v. McCune,
5 Sandf., 224; Dewees v. Manhattan Ins. Co., 35 N. Jer,,
875.

W. C. Robinson and J. W. Alling, contra.

CARPENTER, J. The defendant having a claim of nearly
two thousand dollars against one Mead, took a deed, abso-
lute in form but intended as a mortgage, of certain real
estate, which was a part of a larger tract of land, all of
which was subject to three prior mortgages. The contract
between the parties was, that Mead should procure the third
mortgagee to release to him the portion mortgaged to the
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defendant so that it should be subject only to two mortgages,
the defendant agreeing to pay those mortgages, so that the
third mortgage should be the first on the remaining portion
of the land. The owner of the third mortgage did release
his interest to Mead as agreed, and Mead thereupon con-
veyed the land, subject only to the two mortgages to the
defendant by a warranty deed in which a clayse was inserted,
that the defendant assumed and agreed to pay the amount
of the first two mortgages.

The building on the premises was used as a plow-manu-
factory. The contract further provided that the personal
property therein contained, consisting of stock, tools, manu-
factured goods, etc., should also be conveyed to the
defendant.

A defeasance executed on the same day provided that the
defendant, his own debt being first paid, would at any time
within three years, at Mead’s request, reconvey the land,
tools, etc., to Mead. The defendant leased the mortgaged
premises to Mead, who continued in possession carrying on
business as before. The deed and the lease were recorded;
the defeasance was not recorded.

The defendants’ claim, excepting about four hundred
dollars, was paid, when the buildings were destroyed by fire.
Soon after the note described in the declaration was pre-
sented to the defendant and payment demanded, which was
refused. Thereupon this suit was brought. A few days
afterwards the defendant, without any request from Mead,
executed and tendered a re-conveyance of the premises to
him, but he declined to accept it. The defendant then
caused the deed to be recorded.

The buildings were uninsured, and the land is now worth
1o more than the first mortgage.

The Superior Court having rendered judgment for the
plaintiffs, the defendant filed a motion for a new trial.

The question presented by the motion is, whether the
defendant’s promise to Mead to pay the amount of the prior
mortgages can be enforced.

The authorities substantially agree that when one pur-
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chases real estate incumbered by a mortgage, and agrees te
pay the mortgage debt as a part of the consideration of the
deed, the promise may be enforced by the mortgagee. In
such cases the purchaser merely agrees to pay his own debt
to a third person, the mortgagee, and he, by an equitable
subrogation, stands in the place of the promisee. It would
seem that such an action might also be sustained upon the
familiar principle which governs assumpsit for money had
and received. .

The mortgagee may also sustain an action whenever the
_ circumstances are such as to justify the conclusion that the
promise was made for his benefit.

Wihere however the conveyance in which the grantee
assumnes a prior mortgage is itself a mortgage, the case is
somewhat different, and the obligation may be materially
modilicd or abrogated altogether by subsequent events. In
such a case, the grantee owes the grantor no debt which he
can promiscto pay to a prior mortgagee, and if he makes such
o promise it is ordinarily a mere agreement to advance
money to pay the prior mortgage, or rather an agreement
with the mortgagor to purchase it. In such cases there is
little room for the conclusion that the promise was made for
the benefit of the prior mortgagee. It is simply a transac-
tion between the immediate parties. To what extent such a
contract may be cnforced must depend upon the circum-
stances of the case. '

The question whether the promisee, Mead, his mortgage to
the defendant being still outstanding, can enforce the prom-
ise, is another form of stating the question involved in this
case. After the last mortgage is satisfied and discharged,
it secms quite clear, both upon principle and authority, that,
in an ordinary case the promise is canceled, and cannot be
enforced by any one. Presumptively that is the intention of
the parties, unless there is something in the case showing a
contrary intention. In the present case Northrop, the third
mortgagee, had, upon a valuable consideration, acquired cer-
tain rights which, it would seem, could not be affected by a
discharge of the mortgage by the mortgagor, but as those
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rights are not involved in the case, we need not consider
them. This subject is fully and ably discussed in Gamnsey
v. Rogers, 47 N. York, 233. That case is a leading case and
is cited with approbation in Jones on Mortgages, and was
followed in Arnauld v. Griggs, 29 N. Jersey Eq. R., 482.

These authorities show that such a promise contained in a
mere mortgage imposes upon the promisor no absolute con-
tinuing obligation which can be enforced by the prior mort-
gagee. They do not however touch the question whether he
may not acquire and enforce the rights of the mortgagor in
the promise.

Assuming the law to be as stated in the cases cited, how
does it affect the present case? From what has already
been said it is obvious that the obligation would not continue
after the mortgage containing the promise had been satis-
fied and the property re-conveyed to the mortgagor. That
had been done in the case of Garnsey v. Rogers, supra,
although the decision does not rest on that ground.

In the present case, at least so far as this question is con-
cerned, we must regard the mortgage to the defendant as
still outstanding. Four hundred dollars of the debt remained
unpaid. Mead had not called for a re-conveyance under the
defeasance, and indeed had no right to call for it. It can
hardly be regarded as the privilege of the defendant to dis-
charge the mortgage at his pleasure, and thereby relieve
himself of his obligation against the wishes of Mead. Mead
had an interest in having the prior mortgages paid; he had
for a valuable consideration con.racted with the defendant
to pay them, and had placed in his hands sufficient property
to indemnify him therefor. That property, without his fault
we must presume, had been reduced in value so that it was
insufficient for that purpose. The defendant having failed
to protect himself by insurance was not in a condition to
insist that the loss should fall upon Mead. Mead therefore
might well refuse to accept the reconveyance; and having
done 80, the relation of mortgagor and mortgagee between
himself and the defendant still exists and the defendant’s
promise still remains in force.

VoL. xLviiL.—381



242 NEW HAVEN COUNTY.

Bassett v. Bradley.

Again: If the defendant may in this way, of his own
will, escape liability, it will operate as a fraud upon North-
rop, the third mortgagee. He had released the property
mortgaged to the defendant from his own mortgage, and
probably upon the strength of the defendant’s promise to
pay the prior mortgages. The defendant thereby obtained
better security for his own debt, and, had the contract been
carried out, Northrop would have had the security of a first
mortgage on the remaining property. If now the two prior
mortgages are to be collected from the property they will
more than absorb the whole, and Northrop loses his whole
claim. Thus the loss occasioned by the fire falls in fact on
him, while he had no interest in the property and had no
power to protect himself by insurance.

Moreover, one of the plaintiffs, before purchasing the Per-
kins note, had an interview with the defendant respecting
his liability to pay the same. The defendant, with full
knowledge that the plaintiffs were negotiating for it, told
him that he had bought the property and “had assumed
and agreed to pay the Perkins note, as his deed would show,”
and that it showed what he considered the property worth
when he had paid on it or it had cost him some $1,800 more
than the mortgages.” This conversation was reported to
the other plaintiffs ; and relying mainly on Bradley’s liability
‘to pay the Perkins note they purchased it. Now, upon the
theory of the defense that there was no subsisting valid
promise to pay the note, his declaration is a misrepresenta-
tion, which having been acted upon amounts to an equitable
-estoppel. If it was true, as he stated, that he had agreed
to pay the note, then there was a valid promise at that time
which Mead could enforce, and that obligation not having
been discharged, he is still liable.

And this brings us to a more important distinction between
this case and the case of Garnsey v. Rogers. In that case
the prior mortgagee, having foreclosed and sold the property,
and the avails being insufficient to pay his demand, sought
to make the subsequent mortgagee liable for the deficiency
on his promise to assume, and that after the mortgagor, to
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whom the promise was made, had discharged the same by
satisfying the mortgage debt and taking a release of the
property. In this case Mead has not discharged the prom-
ise. On the contrary, the mortgage to the defendant re-
mains unpaid; the release deed which the defendant exe-
cuted and tendered to him he rcfused to accept, on the
ground that other parties were interested in the defendant’s
promise ; and after the note in suit had been presented to
Bradley and payment demanded and refused, he assigned
his claim against Bradley under the promise to the plaintiffs.
And that is the claim which the plaintiffs are prosecuting
and the ground on which they ask for a judgment on the
first and third counts in the declaration. We think they
are entitled to it. Foster v. Atwater, 42 Conn., 244. There
is nothing illegal in the contract and nothing in it contrary
to public policy. The promise was made upon a sufficient
consideration, and, but for the accident of the fire, would
have been beneficial to the defendant as well as to the oth-
ers. It may be hard for him to bear the loss, but it is not
inequitable, while to transfer the loss from the defendant to
the plaintiffs would be both hard and inequitable.

We conclude, then, that the plaintiffs, standing in the
place and having the rights of Mead, are entitled to main-
tain this action, and that a new trial must be denied.

In this opinion the other judges concurred.

TEE ALBANY BREWING CoMPANY v8. THE TowN oF MERIDEN.

The statute (Gen. Statutes, tit. 12, ch. 2, secs. 15, 16,) provides that real
estate shall stand charged with the owner’s taxes in preference to any other
lien, and may be sold for the same within one year notwithstanding any
transfer or levy of attachment or execution; and that the selectmen may
continue any such tax lien for not more than ten years after the tax becomes
payable, by recording in the land records of the town their certifieate describ-
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ing the real estate, and stating the amount of the tax and the time it became
due. Held— '

1. ‘That this statute authorizes the impo-ition upon ong piece of land of a licn
for the taxes of the owner upon all his property real and personal

2. That this licn tukes precedence of all pre-existing mortgages and liens.

8. That it does not affect the case that the owner had other property which
might have been taken on a tax warrant.

‘Where a tax payer pats several pieces of land into his assessment list as one,
with a valuation of them a8 a whole, and the assessors accept the list and
make their valuation of them asa whole, it is not for the tax-payer or any
grantee of his to complain, after all opportunity for a separate assessment of
the pieces has passed.

BruL IN EQUITY, to set aside or postpone two tax liens;
brought to the Court of Common Pleas for New Haven
County. Facts found and case reserved for advice. The
case is fully stated in the opinion.

R. Hicks, for the petitioners, contended that the tax liens
were invalid because they included taxes on other property ;
(Gen. Statutes, p. 163, sec. 2, and p. 155, sec. 13; Acts of
1866, p. 712; Cooley on Taxation, 342; Hilliard on Taxa-
tion, 464; Burroughs on Taxation, 211; Hayden v. Foster,
18 Pick., 492, 497; Wallingford v. Fiske, 24 Maine, 390;
Andrews v. Senter, 32 id., 394; Woodburn v. Wireman, 27
Penn.. St., 18 ; McQuesten v. Swope,12 Kaun., 34 ; Hubbard v.
Brainard, 35 Conn., 563; First Eccl. So.v. Hartford, 88 id.,
274.) That the taxes on other property could not be
collected out of this real estate, to the injury of other parties
interested, when other property could have been found to
levy upon; (Gen. Statutes, p. 168, secs. 13, 15; Cooley on
Taxation, 805, 307 ; Burroughs on Taxation, 272; Hutchins
v. Moody, 30 Verm., 655; Coe v. Wickham, 33 Conn., 393 ;
Briggs v. Morse, 42 id., 258.) That a mortgage takes prece-
dence of a tax lien of a later date; (Blackwell on Tax
Titles, 547, 550; Burroughs on Taxation, 275; Brown v.
Austin, 41 Verm., 262, 270; Gormley’s Appeal, 27 Penn. St.,
49, 51.) And that a grantee is not estopped by accepting a
deed which describes the premises as subject to an incum-
brance, from showing that the incumbrance does not legally
exist; (Goodman v. Randall, 44 Conn., 321.)
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J. P, Platt, for the respondents.

Parpeg, J. This is a bill in equity; in it the petitioners
ask the Court of Common Pleas for New Haven County
either to declare that certain tax liens recorded by the town
of Meriden against a piece of land therein belonging to them
are "illegal and void, or, if legal, that they are to be post-
poned to their mortgage title.

In June, 1874, John Brady and Hugh Grogan, then own-
ing the lot, mortgaged it to Moriarty and Abell of New
Haven; in September, 1876, Brady conveyed his interest to
Grogan; in March, 1877, the latter conveyed it to his as-
signee in bankruptey, who sold it at public auction on July
27, 1877, to C. C. Herbert, who purchased it as agent for the
petitioners; the latter subsequently bought the mortgage.

At the public sale the assignee gave notice in hearing of
Herbert, that the taxes hereinafter mentioned were an in-
cumbrance upon the property, and he accepted a deed in
which they were specified as such.

During the years 1874-5-6, Brady and Grogan were the
joint owners of this and four scparate pieces of land in the
town of Meriden, also_of personal property valued at about
$1,000. In each of those years they made and delivered to
the assessors a list of their property for purposes of taxa-
tion, in each of which they made one item of their separate
pieces of land and named one sum as the value of all. If
the tax-payer chooses to list and value separate pieces of
land as one, and thus invite an assessment thereon as one,
and the assessors accept the list and accede to the request,
it is not for him nor for any grantee of his to complain after
all opportunity for separate assessment has passed.

Up to the time of his bankruptcy Grogan was in possess-
ion of personal property sufficient to pay these taxes; during
a portion of the time prior to October, 1877, and during all
of the time since, Brady has been in possession of personal
property sufficient to pay them. The collector demanded
payment from each, but having no knowledge of the possess-
ion of persomal property by either, no steps were taken to
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enforce or secure payment other than the filing of notice of
a lien.

The tax upon the list of 1874 became payable on April
20th, 1875; the tax upon the list of 1875 on April 21st
1876. Upon April 19th, 1876, the selectmen of Meriden
recorded a lien against the lot for the first, and upon
April 20th, 1877, another for the last of these taxes. These
were asscssed upon all of the estate, real and personal, of
Brady and Grogan. The liens were filed under the statute
(Gen. Statutes, p. 163, secs. 15 and 16,) which provides that
“real estate, owned by any person in fee or for life or for a
term of years, by gift or devise and not by contract, shall
stand charged with his lawful taxes in preference to any
other lien, and may be sold for the same and costs of col-
lection within one year after the taxes become due, notwith-
standing any transfer thereof, or any levy of attachment or
execution thereon; and shall after the expiration of such
year, and before any such transfer or levy, remain liable
for the payment of such taxes and costs until paid; but no
real estate so transferred or levied upon shall be sold for the
payment of any taxes laid upon a list made after such trans-
fer or levy, nor shall any real estate, legally transferred,
attached or taken by execution, be sold for taxes when other
estate can be found sufficient to pay them and the legal
costs.” * * «The selectmen of any town may continue
any tax lien apon any real estate therein for not more than
ten years after the tax becomnes payable, by recording in the
land records of the town witliin the first year of said period
their certificate, describing the real estate, the amount of
the tax and the time when it became due; and thereupon
such tax shall remain a lien upon such land at interest at
seven per cent. a year, and said land may at any time during
said period be sold for said tax in the same manner as if sold
within said first year.”

This statute authorized the imposition upon one piece of
land of a lien for all taxes legally assessed against the
owner thereof, not only upon that but upon any other land
or property belonging to him.
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For the period of one year from the several dates when
they became payable, the taxes took precedence of every
other lien upon the real estate of Brady and Grogan, and
the same might have been taken therefor without regard to
the transfer thereof or the levy of an execution thereon;
within that period and while that lien was in full force the
selectmen legally gave to it the statutory extension of ten
years, thus preserving to it during that period the priority
which it enjoyed during the first year of its existence. This
lien with its extension is a statutory creation; it stands
quite apart from the matter of selling land upon a tax-war-
rant, and is not encumbered by any proviso as to the pos-
session of other property. It is a concession to the tax-
payer. The State waives its right to immediate payment by
a forced sale, and aceepts a first mortgage for ten years.
All that the statute has made necessary to its validity is a
legal assessment and a proper and timely record of the lien.

This lien takes precedence of all others; mortgagées take
their security with knowledge that the sovereignty must and
will take by taxation all that is necessary to the preserva-
tion of its own life; the life of the State is of higher concern
than the protection of a debt due to an individual member of
it. Therefore every piece of real estate must contribute its
fair proportion to the public treasury if the authorities move
within a specified time and according to statutory methods;
and this regardiess of mortgagees or purchasers.

We advise the Court of Common Pleas to dismiss the
‘petition. '

In this opinion the other judges concurred.

Erviorr PuLrForDp’s APPEAL FROM COMMISSIONERS.

A bill of particulars in a suit pending, was prepared for the plaintiff under, his
direction by a person not an attorney-at-law, and by the latter handed to
the plaintiff’s attorney, who did not make use of it as the case was set-
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tled withont a trial. This paper afterwards came into the hands of the ex-
ecutor of the other party, and became important evidence in favor of the
estate upon a claim presented by the former plaintiff against it. Held that
it was not privileged as a confideutial communication from that party to his
attorney.

Whether the attorney could have been called on to testify with regard to it:
Quare. If he could not have been, yet any other person who knew the
facts with regard to it could have been compelled to testify.

APPEAL from the allowance by commissioners of a claim
against the estate of Norman Pulford, deceased; taken to
the Superior Court in New Haven County. The facts were
found by a committee, a remonstrance of the appellee
against the acceptance of the committee’s report overruled
by the court, (Culver J.,) and judgment rendered for the ap-
pellant. The appellant moved for a new trial for error in a
ruling of the court as to the admission of evidence. The
case is fully stated in the opinion.

W. Cothren, in support of the motion.

D. Torrance, contra.

CARPENTER, J. David Pulford’s claim agrinst the estate
of Norman Pulford was allowed by the commissioners and
an appeal taken by Elliott Pulford, a legatee under the will
and a creditor of the estate. On the trial the appellant con-
tended that the claim was settled and discharged during the
life time of the testator. It appeared in evidence that cross
suits between the parties were pending before a justice of
the peace on the same day, which were settled without trial
and discontinued. The appellant attempted to prove that
the claim ‘then made and settled was identical with the one
now made. As one step in the proof he offered a paper
containing the charges then made by David Pulford. His
counsel objected on the ground that it was a confidential
communication between him and his counsel. On the trial
before the commissioners the paper was called for, and pro-
duced by the attorney who appeared for him before the jus-
tice, and after the trial was handed to the counsel for the
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executor, who produced and offered it in evidence on the
trial in the Superior Court. It further appeared that the
paper was never filed as a bill of particulars in the suit
before the justice, but was made out for that purpose, by
David Pulford’s direction, by one Osborn, and by him
handed to the attorney, in whose possession it remained un-
til produced before the commissioners. Upon these facts
the paper was received, after being identified, and the appel-
lee excepted.

We think the ruling was correct. The rule that confiden-
tial communications from clients to their attorneys are priv-
ileged, remains in force notwithstanding the statute allow-
ing parties to testify, and we have no disposition to weaken
its force by too rigidly restricting its application. On the
other hand it ought not to be extended to matters not with-
in the reason and spirit of the rule. We think it was never
intended to apply to a case like this. Third persons who
are neither the agents nor clerks of the attorney, and who
hear the communication, may be compelled to testify. Upon
the same principle it was competent for the appellant to
prove not only the existence of this paper, but, if necessary,
its contents, by Osborn. No reason appears for excluding
him as a witness. So also the party himsclf might have
been examined. The mere fact that the paper, prepared as
stated, was handed to an attorney for the purpose of being
used on the trial, may possibly have sealed the mouth of
the attorney, but it certainly would not exclude other wit-
nesses. The mere production of the paper was hardly suf-
ficient to establish the point in controversy. It was also
necessary to show that the items it contained conmstituted
the appellee’s account against the deceased and that it was
substantially identical with the claim now presented. To
that end the fact that it was made by Pulford’s direction,
and handed to the attorney. as a bill of particulars, was ma-
terial. How, or by whom, that and other necessary facts
were proved does not appear. Presumptively they were
proved by proper and competent evidence. It is enough for
our present purpose that it does not appear that the attorney
. VoL, xLvInL—382
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was examined and required to violate any professional obli-
gation by disclosing confidential communications.

We do not see that the rule was violated, and we must
hold that there is no error in the record.

In this opinion the other judges concurred.

Ipa E. HuLL vs. ALFRED G. HuLL.

By a contract between 4 and B, all the colts thereafter foaled by certain mares
sold by B to A and kept in B’s stables under A’s care, were to belong to A.
Held—

1. That a valid sale conld be made of the colts before they were foaled.

2. That the question of retention of possession by B counld not apply to them,
as they were not in existence when the mares were sold to 4 and the contract
made.

3. That it was not important, upon a question between A and the creditors of
B as to the title to the colts, whether there had been a legal and visible change
of possession as to the mares,

B having gone into insolvency the colts were attached as his by one of his cred-
itors, who afterwards delivered them to the trustee in insolvency. A, who
lived near by and had knowledge of the fact, waited five months before bring.
ing replevin for them, during which time the trustee was at the cxpense of
keeping them. Held not to constitute an equitable estoppel against 4’s claim.

A, to rebut evidence that B had claimed to own the mares and coits, offered in
evidence a stock book kept by him in which he had made entries against the
names of the horses that they were the property of 4. Held to be admissible.

REPLEVIN for six colts; brought to the Court of Common
Pleas in New Haven County, and tried before Cowell, J., who
found the following facts:—

The plaintiff is the sister of the wife of Rev. William H.
H. Murray. The defendant is the trustee of his insolvent
estate. .

hu 1=05 6o 1069 the plaintiff was employed by Mr. Murray
a8 supoiauiendent, book-keeper and cashier of his stock farm
at Guilford in this state, the farm consisting of about three
hundred acres with three dwellings and large and commodi-
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ous barns and stables. From the commencement of such
service down to the institution of insolvency proceedings
ggainst him in the summer of 1879, she continued in his
employment, residing upon the farm constantly, except
occasional visits to Boston and the Adirondacks with Mr.
Murray’s family. During this period Mr. Murray was a
settled minister in Boston, and resided in that city, spending
not more than one month in a year upon his farm.

From the commencement of the plaintiff’s services until
November 12th, 1870, she received no compensation cxcept
her board. At that date, being then on a visit to Mr. Mur-
ray’s family at Boston, he, on account of his indebtedness to
her, sold her a brood mare called **Nell,” which he then
owned and kept in Boston, the mare having never been upon
his Guilford farm. At the time of this sale he executed and
delivered to her a bill of sale of the mare, and at the same
time, to induce her to coutinue in his employment as superin-
tendent and book-kceper upon his Guilford farm, he agreed
with her that she should have the right to kecp the mare
upon his farm and rear whatever stock she chose to raise
from the mare, he paying all expenses of such keeping, and
allowing her the free use of his stallions; and that the mare
and her progeny should be her compensation for her scrvices
a8 superintendent.

On November 18th, 1870, the mare was sent by Mr. Murray
to the Guilford farm with two other horses, a stove and other
furniture, belonging to him, all billed as freight to him. All
the horses were received at Guilford and placed upon the
farm. The plaintiff had meanwhile returned from Boston.

In January, 1872, the plaintiff being again in Boston, the
mare “Nell” being unproductive, Mr. Murray, being then
further indebted to the plaintiff for her services, sold her
another blooded brood mare named “Flying Belle,” then
owned by him in Boston, and which had never been upon his
Guilford farm, under a similar arrangement with that in the
sale of the mare “ Nell,” with the agreement that the plaintiff
should thereafter have the two mares,and that whatever stock
she could rear from them upon his Guilford farm and at his
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expense, should be her compensation for services. He gave
her at the same time a bill of sale of the second mare. But
this mare was not sent to the Guilford farm until June 12th,
1872, when it was forwarded by Mr. Murray with three other
horses and a buggy consigned to him, which were received
and put upon the farm as in the former case.

At the time these mares were put upon the Guilford farm
the average number of horses kept on the farm by Mr.
Murray was three or four, but subsequently a much larger
number was kept, and many horses owned by other parties
were boarded upon the farm. The mares were worked upon
the farm and used by Mr. Murray’s family, including the
plaintiff, in the same way with the horses belonging to Mr.
Murray.

The plaintiff has raised from the mare “Nell” four colts,
one of which she sold when four years old. The other three
are a part of those described in the replevin writ. The
plaintiff has had five colts from the mare “Flying Belle,”
one of which died, one she sold, and the other three are the
remainder of the six described in the replevin writ. All
these colts have been kept on the Murray farm or on land
leased by Mr. Murray since they were foaled, under the
supervision of the plaintiff, and fed and cared for by his
grooms in the same manner as the colts and horses owned
by Iur. durray, and the taxes on them and their colts have
been paid by Mr. Murray. The amount of the taxes on the
horses of the plaintiff was not given in evidence, but the
taxes on them and on Mr. Murray’s horses were generally
all paid by him at the same time.

There was no evidence that at the time of the purchase of
these mares by the plaintiff Mr. Murray was indebted to any
one.

The plaintiff is an unusually active, capable woman, and
at the time of the purchases and agreements Mr. Murray
intended to deal liberally with her, believing it was to his
benefit for her to reside upon and manage his farm, keeping
his house there always in readiness for the reception of his
family when they should choose to visit the farm; and to her



JUNE TERM, 1880. 258

Hull ». Bull

benefit to accumulate property by the rearing of colts pursu-
ant to the agreement. The plaintiff for more than ten years
of faithful and valuable services has received no compensa-
tion except her board and these two mares and the progeny
reared from them.

The mares are now old and of little value, and have been
so employed by Mr. Murray’s family and upon the labor of
the farm under ‘her supervision, as to have more than reim-
bursed him for all taxes paid by him on her account.

Mr. Murray, about the commencement of 1879, moved
from Boston to Guilford, but spent but little time upon the
farm, being engaged in business in New Haven. About the
middle of June, 1879, he left the state, and has never since
exercised any control or supervision over his farm or personal
property in this state.

The plaintiff still owns and keeps the mares, and no one
else has ever claimed them or either of them since her
purchase.

On the first day of August, 1879, the six colts were
attached by a creditor of Mr. Murray, with nine other colts
belonging to him, they being all together—the mares not
being attached, as they were away from the farm. The
attaching creditor kept the colts at Guilford for about three
months, and then delivered them to the defendant, the trustee
in insolvency of Mr. Murray.

No attempt was made by the plaintiff to maintain her title
to the colts by suit until January 12th, 1880, although she
was living during the time at Guilford where the colts were.
But as soon as she became aware of the attachment of them
she forbade the officer taking them and demanded their
immediate return to her. _

There was no evidence offered as to the financial condition
of Mr. Murray other than the facts that the plaintiff’s horses
were attached as his, and that other horses of his and other
of his personal property were attached, and that the defend-
ant was afterwards appointed trustee of his insolvent estate.

The defendant on the trial offered evidence which he
claimed tended to prove that the plaintiff was never the
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owner of the mares or colts, but that Mr. Murray claimed to
own them until about the time of the attachment. To rebut
this claim the plaintiff produced the book known as Murray’s
Stock Book, which had always been kept at the barn office at
his farm in Guilford, and offered in evidence three entries
therein made by Mr. Murray and one Bixby, his confidential
friend, under Mr. Murray’s direction in 1878 or 1874, which
entries described the mares, and a colt of one of them, and
gave the age of each of them, following each of the descrip-
tions with the words—* The property of Miss Ida E. Hull, of
Guilford, Connecticut.”” The defendant objected to these
entries being received by the court as evidence for the pur-
poses for which they were offered. But the court overruled
the objection and received the evidence.

Upon the foregoing facts the defendant claimed, and asked
the court to hold, that the law was so that the plaintiff was
not entitled to take the property from the defendant as such
trustee; that she never became the bonf fide owner of the
mares and colts; that there was never any such possession
on her part as would entitle her to hold the mares or their
progeny against the attaching creditors of the vendor or his
trustee in insolvency; and that she was guilty of such laches
in failing to assert her claim to the property, both before and
after the attachment, that she was estopped from now
claiming it from the trustee.

But the court overruled all of these claims and rendered
judgment for the plaintiff to recover the property claimed.

The defendant filed a motion in error,and also moved for
a new trial for error in the admission of evidence.

W. K. Townsend and J. H. Whiting, in support of the
motions.

H. B. Munson, contra.

Loomis, J. The controversy in this case has reference to
the ownership of six colts, the progeny of two brood mares,
which the plaintiff, some ten years prior to this suit, pur-
chased in Boston of the Rev. William H. H. Murray. The
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contract of sale provided that the plaintiff might take the
mares to Murray’s farm in this state, of which she was and
had heen for several years the superintendent, and there keep
them as breeding mares; and all the colts thereafter foaled
from them, though sired by Murray’s stallions, were to be
the exclusive property of the plaintiff.

No attempt has been made by Murray’s creditors or his
trustee to deprive the plaintiff of the mares so purchased,
and they are now in her undisturbed possession; but the
colts, while on Murray’s farm on the 1st of August, 1879,
were attached by ome of his creditors, who subsequently
released the property to the defendant as trustee in insol-
vency, who had the property in his possession at the time the
plaintiff brought her writ of replevin. '

The sole ground upon which the defendant claims to hold
these colts is, that there was such a retention of possession
by Murray after the sale as to render the transaction con-
structively fraudulent as against creditors.

The court below overruled this claim, and in so doing we
think committed no error.

The doctrine as to retention of possession after a sale has
no application to the facts of this case. A vendor cannot
retain after a sale what does not then exist nor that which is
already in the possession of the vendee. This proposition
would seem to be selfsustaining. If, however, it needs
confirmation, the authorities in this state and elsewhere
abundantly supply it. Lucas v. Birdsey, 41 Conn., 357;
Capron v. Porter, 48 id., 389; Spring v. Chipman, 6 Verm.,
662. In Bellows v. Wells, 36 Verm., 599, it was held that a
lessee might convey to his lessor all the crops which might
be grown on the leased land during the term, and no delivery
of the crops after they were harvested was necessary even as
against attaching ecreditors, and that the doctrine as to
retention of possession after the sale did not apply to
property which at the time of the sale was not subject to
sttachment and had no real existence as property at all.

The case at bar is within the principle of the above
authorities, for it is very clear that the title to the property
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in question when it first came into existence was in the
plaintiff.

In reaching this conclusion it is not necessary to hold that
the mares became the absolute property of the plaintiff under
Massachusetts law without a more substantial and visible
change of possession, or that under our law, the title to the
mares being in the plaintiff clearly as between the parties,
the rule imported from the civil law, partus sequitur ventrem,
applies. ’

We waive the consideration of these questions. It will
suffice that, by the express terms of the contract, the plaintiff
was to have as her own all the colts that might be born from
these mares. That the law will sanction such a contract is
very clear.

It is true, as remarked in Perkins on Conveyances (tit.
Grant, § 65,) that “it is a common learning in the law that
a man cannot grant or charge that which he has not;” yet
it is equally well settled that a future possibility arising out
of, or dependent upon, some present right, property or
intercst, may be the subject of & valid present sale.

The distinction is illustrated in Hobart, 182, as follows:—
“The grant of all the tithe wool of a certain year is good in
its creation, though it may happen that there be no tithe
wool in that ycar; but the grant of the wool which shall
grow upon such sheep as the grantor may afterwards
purchase, is void.”

1t is well scttled that a valid sale may be made of the
wine a vineyard is expected to produce, the grain that a field
is expected to grow, the milk that a cow may yield, or the
future young born of an animal. 1 Parsons on Contracts,
(6th ed.,) page 528, note k, and cases there cited; Hilliard
on Sales, § 18; Story on Sales, § 186. In Fonvillev. Casey,
1 Murphy (N. C.), 889, it was held that an agreement for a
valuable consideration to deliver to the plaintiff the first
female colt which a certain mare owned by the defendant
might produce, vests a property in the colt in the plaintiff,
upon the principle that there may be a valid sale where the
title is not actually in the grantor, if it is in him potentially,
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a8 being a thing accessory to something which he actually
has. And in McCarty v. Blevins, 5 Yerg., 195, it was held
that where A agrees with B that the foal of A’s mare shall
belong to C, a good title vests in the latter when parturition
from the mother takes place, though A immediately after the
colt was born sold and delivered it to D.

Before resting the discussion as to the plaintiff’s title we
ought perhaps briefly to allude to a olaim made by the
defendant, both in the court below and in this court, to the
effect that if the plaintiff’s title be conceded she is estopped
from asserting her claim. This doctrine of estoppel, as all
triers must have observed, is often strangely misapplied.
And it is surely so in this instance. The case fails to show
any act or omission on the part of the plaintiff inconsistent
with the claims she now makes, or that the creditors of
Murray or the defendant as representing them were ever
misled to their injury by any act or negligence on her part.
On the contrary the estoppel is asserted in the face of the
explicit finding, that *“as soon as the plaintiff became aware
of the attachment of her horses she forbade the officer taking
the same, and demanded their immediate' return to her.”

The only fact which is suggested as furnishing the basis
for the alleged estoppel is, that from the first of August,
1879, to the 12th of January next following, “no attempt
was made by the plaintiff to maintain her title by suit,
although she was living during the time at Guilford where
said colts were.” But who ever heard of an estoppel in an
action at law predicated solely on neglect to bring a suit for
the period of five months? To recognize such a thing for
any period short of the statute of limitations would practi-
cally modify the statute and create a new limitation. Fur-
thermore, in what respect have the defendant and those he
represents been misled to their injury by this fact? The
plaintiff never induced the taking or withholding of her
property. And can a tort-feasor or the wrongful possessor
of another’s property object to the delay in suing him for his
wrong, and claim, as in this case, an estoppel on the ground
that his own wrongful possession proved a very expensive

Yor. xLvin.—33
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one to him, amounting even to more than the value of the
property? He might have stopped the expense at any time
by simply giving to the plaintiff what belonged to her.

The single question of evidence which the record presents
we do not deem it necessary particularly to discuss. It will
suffice to remark that if the defendant’s testimony was
admissible to show that Murray, after the sale to the plaintiff,
(and so far as appears in her absence,) claimed to own the
mares and colts, it was a complete and satisfactory reply for
the plaintiff in rebuttal to show that Murray’s own entries,
(presumably a part of the res geste,) in the appropriate
books kept by him, showed the fact to be otherwise, and in
accordance with the plaintiff’s claims.

At any rate it is very clear that no injustice was done by
this ruling to furnish any ground for a new trial.

There was no error in the judgment complained of and a
new trial is not advised.

In this opinion the other judges concurred.

1 258 ALFRED @. HULL, TRUSTEE, 8. WILLIAM SIGSWORTH.

‘The defendant, who was fn the employment of M upon his farm, bargained
with him for the purchase of a horse which M had for some time owned and
‘kept on the farm, when he should have earned the money to pay for it. The
horse remained on the farm as before, and two years after A sold it to the
-defendant, taking his receipt in full for wages earned in payment. The
‘horse still remained on the farm and was kept in JM’s stable, the defendant
coutinuing in his service, and feeding it from 3f’s, hay and grain as before
Jpaying a certa um per week for its keeping. The defendant took exclu-
.8ive care of the horse, breaking it to harness, and keeping it shod, and
claiming to own and be in possession of it. About two months after the sale
the horse was attached by one of M’s creditors. Held, that therc had been
no asuch change of possession as made the sale good against the creditors
of M.

"Where a trustee in insolvency snes, it is not sufficient to describe himself in the
writ merely as trns  ,but he should state the character of the assignment
«and the name of the assignor.
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REPLEVIN for a horse; brought to the Court of Common
Pleas for New Haven County. The following facts were
found by the court.

The horse in question, now four years old, was bred and
owned by Rev. Wm. H. H. Murray, up to the 15th day of
May, 1879, and was always kept on his stock-farm in Guil-
ford.

About two years previous to that date, Sigsworth the de-
fendant, then in the employ of Mr. Murray (and ever
gince up to the time of the purchase hereinafter mentioned,)
bargained with him to purchase the horse, then a colt, as soon
as he should earn money enough in Mr. Murray’s employ to
pay for it.

On the 15th of May, 1879, the wages of Sigsworth had
amounted to $250, and Mr. Murray, in performance of the
agreement, sold the horse to him for that sum, and delivered
it with a bill of sale to Sigsworth, and thereupon Sigsworth
gave to Mr. Murray a receipt in full for the amount then due
him as aforesaid. The transaction was open and in good
faith, and not with any view to insolvency or for the purpose
of defrauding any creditors, and there was no evidence that
Mr. Murray was at that time indebted or embarrassed.

After the purchase Sigsworth bargained with Mr. Murray
to permit him to keep the horse at the latter’s stable, in the
same manner as he had been theretofore kept, and to be fed
from Mr. Murray’s grain and hay at the rate of $2.50 per
week, but to be at all times under the control of Sigsworth.
The horse was then unbroken and had never been person-
ally handled by Mr. Murray, nor used by any one, but had
been taken care of by his employees in the same manner as
the other stock. Sigsworth at this time made an arrange-
ment with Mr. Murray to stay with him until the close of the
haying season and work for him, doing farm work and tak-
ing care of stock in the same manner as he had before ; and
it was agreed that the price of the keeping of the horse
should be taken out of his wages when they settled. Sigs-
worth continued to work for Mr. Murray on these terms
during the remainder of the season and until all the prop-
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erty came into the hands of the trustee. He kept the horse
in his barns until it was attached, and took exclusive care of
it himself, and broke it to harness, and shod it himself, (he
being a horse-shoer,) and always claimed to own and be in
possession of it. Except as here stated, there was no ap-
parent public change in the ownership or custody of the
horse.

Sigsworth intended at the close of the season to remove
the horse to his own house, at Prince Edward’s Island, and
to have its keeping taken out of his wages at the close of
the season. Mr. Murray, during all this time, was keeping
a large and extensive stock-farm, with stables and barns,
and was boarding a number of horses for other persons, as
well as a great number of his own horses; and such horses
were all kept in the same manner without any apparent dis-
tinction. The horse in question was born on Mr. Murray’s
farm from a sire and dam owned by him, but after the sale
he never claimed this horse or exercised any control over it.

Mr. Murray spent but little time on his place at Guilford,
where his farm and stables were. About June 14th, 1879,
he left the place and the state, and has never since returned
or exercised any personal control over any of the property
nor given any direction concerning it. In the latter part of
July, 1879, all of his personal property, including this horse,
was attached and taken away by sheriffs, and this horse re-
mained in the custody of officers until October, 1879, when it
was delivered by the officers to the plaintiff, as trustee of
Mr. Murray's estate in insolvency. It remained in the cus-
tody of the plaintiff until February, 1880, when the defen-
dant took possession of it under a claim of right for the pur-
pose of compelling the trustee to replevy it if he claimed it
as a part of Mr. Murray’s estate.

At the time the horse was attached the defendant was
present and objected to its being taken, and claimed to be
the owner and in possession of the horse, and has ever since
asserted his title, but did not bring a replevin suit because
he was poor and unable to give a proper replevin bond.

Prior to May 15th, 1879, Mr. Murray had not in fact suf-
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ficient available assets, other than certain patent rights,
to meet his obligations, but this fact was not known to Sigs- -
worth or the public at the time of the sale; and at that date
Mr. Murray owned certain patent rights from the sale of
which he expected to be able to mcet all of his obligations
and save his stock-farm and other personal property clear of
indebtedness.

Upon these facts the case was reserved for the advice of
this court. ‘

L. Harrison, for the plaintiff, cited Swift v. Thompson, 9
Conn., 63; Osborne v. Tuller, 14 id., 529 ; Kirtland v. Snow,
20 id., 28 ; Webster v. Peck, 31 id., 500 ; Norton v. Doolittle,
82id., 410; Bird v. Andrews, 40 id., 542 ; Hatstat v. Blakes-
lee, 41 id., 301 ; Seymour v. O’ Keefe, 44 id., 130.

H. B. Munson, for the defendant.

1. The defendant, on the 15th day of May, 1879, con-
‘summated a bargain which he had made two years previously,
and purchased this horse with his earnings. He acquired
the legal title, by a proper bill of sale, and by an actual
delivery of the horse. He paid the full value, $250, and all
was done openly and in good faith. His title thus acquired
was complete and perfect against Murray, the original owner,
and against the whole world. The conduct of both parties
after the sale was perfectly consistent with the sale. Murray
was not to have any use of or control over the horse after
the sale; and did not have. His estate was to receive the
benefit of Sigsworth’s labor for keeping the horse, and did
receive it at the rate of $2.50 per week. Sigsworth, not
Murray, was to keep the horse at Murray’s stable, at all times
under his own control. Sigsworth kept the horse in Murray’s
barn until it was attached, and took exclusive care of it him-
self, and broke, and shod, and drove the horse,and always
claimed to own and be in possession of it. On the 14th of
June Murray left the state and abandoned all connection with
his farm and personal property. Sigsworth was there with
his horse, having the sole charge of it in his own behalf all
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of this time (mearly two months), and neither Murray nor
any servant or agent in his behalf from that time to the time
of attachment had anything to do with it. And when the
officers came to attach the horse Sigsworth was in the actual
possession—there present—*“claiming to be the owner and in
possession of it.” Possession of personal property is pre-
sumed to be in the owner unless the contrary appears.
Haight v. Turner, 21 Conn., 598, 697. If the owner is close
by, where the horse is under his eye and control, it is
sufficient. As between Sigsworth present, asserting his
ownership and possession, and Murray absent and a thousand
miles away, it is absurd to say that the ‘“eye of the law”
could see Murray then in possession, because he held the
invisible title to the boarding stable, which he had abandoned,
and could not perceive Sigsworth, who was then present
asserting ownership and possession, and the only person who
had anything to do with the care, custody and control of the
liorse. The “visible possession” was clearly in Sigsworth,
and this alone at the time of the attachment was sufficient.
Hall v. Gaylor, 37 Conn., 5568. The circumstances of this
case are peculiar, and strikingly unlike those of -any case
where a sale has been held constructively fraudulent,
from Twyne’s case in 1601 to the present time. In Mead v.
Noyes, 44 Conn., 492, the court say—“Whom would a
stranger have considered in possession in this case? We
say he would have seen the vendee breaking and shoeing this
colt as his own. He would have seen him feeding the horse
and taking the exclusive care of it and using it exclusively
and for his own purposes. He would have seen these acts
repeated and continued down to the time of the attachment.
He would have seen that neither the vendor nor any other
person had the slightest care, control or use of the horse
after Sigsworth bought him. He would have seen Sigsworth
working on the farm, in the hay and harvest field, paying for
his horse’s board, and trying to earn money enough to pay
his way home with his horse. None of these circumstances
ever occurred before the sale with reference to this horse,
and not with reference to any other horse or stable on the
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premises. When the sheriff came to attach the horse, the
“gtranger” would have seen this laboring man standing by
his horse, asserting his title and exclusive possession, and
would have seen that no one else was in fact in possession of
the horse or stable, or claimed to be, and he would have been
put upon inquiry as much as though he had found a watch
hanging in Sigsworth’s bed-room in Murray’s house, which
Sigaworth had bought and paid for, before Murray abandoned
the place, and which he had repaired, possessed and used
ever since. The case at bar is widely different from that of
Norton v. Doolittle, 32 Conn., 410, In that case the sale was
secret. ““The preperty was returned to the same apparent
use and enjoyment as before.” The only similarity to the
case of Mead v. Noyes is the fact that the horse was kept in
the same barn where he was kept before the purchase, and
fed upon the hay and grain of Murray paid for by Sigsworth ;
but with this marked difference, that Murray had abandoned
the place and all his property, and there was no one in charge
of this stable and horse but the defendant, and had not been
for more than six weeks. And there was good reason for
-this; it was the most convenient and natural place to keep
the horse when Sigsworth had finished his day’s work for
Murray, especially as he was breaking him by frequent use.-
That case does not decide that the fact of keeping the horse
in the same place after the purchase as before is construct-
ively fraudulent, but that this fact combined with the other
peculiar accompanying circumstances rendered the sale void ;
not one of those facts is in this case, but in their stead every
positive circumstance shows this sale to be beyond suspicion
of fraud, either actual or constructive. There was no com-
mon occupancy of the stable where this horse was kept; no
one but the vendee ever stepped into it after he bought the
horse. This point was directly decided in Potter v. Mather,
24 Conn., 5564. HINMAN, J., says: “It appears to us a man
may have exclusive possession of personal property which is
upon land occupied by him and.another in common.” In
that case the wagon was left in the same place after the sale
as before, and the purchaser had never used it but once. In
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Kirtland v. Snow, 20 Conn., 28, HiNMax, J., says: “The
mala fides upon which the case turns is the trust which
entered into the sale for the benefit of the vendor. The
rule is founded upon the presumption that the purchaser will
naturally perfect his purchase by taking possession. The
enjoyment of the thing purchased is generally, if not always,
the object the purchaser has in view, and his neglect there-
fore to take possession is so unusual and contrary to general
experience as to be very strong evidence that the purchase
was not real.” In this case, the conduct of both vendor and
vendee was consistent with & bon& fide sale. No reasonable
man situated as Sigsworth was would have conducted differ-
ently. BisselL, J., in Taleott v. Wilcoz, 9 Conn., 134, 140,
says: “There was an effected change of property, the sale
was open and notorious, and there is nothing unusual in the
tenant having possession of the stock of his landlord.” So
also in Bird v. Andrews, 40 Conn., 542, the vendor became
the clerk and was “visibly” in possession, selling the same
goods as clerk of which he had before been the proprietor.
In all of these cases the goods went back to the same place.
The visible appearance of a change in that case was far less
marked than in the case at bar. In McKee v. Garcelon, 60
Maine, 167, the court say:—*“It will be found exceedingly
difficult, if not absolutely impossible, to lay down a general
rule applicable to all cases. There must be such evidence
arising from the conduct of the parties, as shows a relinquish-~
ment of the ownership and possession of the property by the
vendor and an assumption of these by the vendee.” We
have both the relinquishment and assumption of ownership
in this case. In Stephenson v. Clarke, 20 Verm., 624, the
court say that the change of possession necessary is only such
a divesting of the possession of the vendor as any man know-
ing the facts, as they could be ascertained upon reasonable
inquiry, would be bound to understand was the result of a
change of ownership. See also Flanagan v. Wood, 83 Verm.,
889; Ridoutv. Burton, 27 id., 883; Allen v. Knowlton, 47 id.,
512; Ingalls v. Herrick, 108 Mass., 351; Farrar v. Smith, 64
Maine, 74, 18; Kidd v. Rawlinson, 2 Bos. & Pul., 59; Jezeph
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v. Ingram, 1 J. B. Moore, 189. 1In all of these cases the
property was kept at the same place after the sale as before,
and the sales were held to be valid. To defeat the defend-
ant’s title to this horse, which he acquired in perfect good
faith, and whose value he increased after he purchased it;
will require the extension beyond all precedent of that
ancient and cast-iron rule of a supposed public policy, which
in order to prevent the people from practicing frauds, requires
the courts to decide that a just and honest sale is false and
fraudulent. That rule in England, where it originated, has
been almost done away with, and so modified as to protect an
honest purchaser. Massacliusetts and Maine and almost
every other state but Connecticut and Vermont has followed
that example.

2. Aside from the merits of the case, the plaintiff can
not recover upon his declaration, as he alleges only that he
is trustee, without stating the character of the trust nor the
name of the assignor in insolvency. He can not stand upon
such a title against this defendant, whose title is clearly good
against all the world, and in case of a retention of possession
by the vendor would be good against all but the creditors of
the vendor. The plaintiff merely as trustee does not repre-
sent the vendor’s creditors, nor anybody else.

Parpge, J. It is found that Rev. William H. H. Murray
owned and kept the horse upon his farm for three years prior
to May, 1879; that in 1877 the defendant then in his service
bargained with him for the purchase of it as soon as he
should earn the money to pay for it; that in May, 1879,
Murray sold and delivered the horse to him, taking his receipt
in full for wages earned in payment; that thereafter he con-
tinued in the service of Murray, keeping the horse in his
stable and feeding it from his hay and grain as before, paying
Murray two dollars and a half per week for the hay and
grain; that he took exclusive care of it, broke it to harness
and shod it, claiming to own and be in possession of it; and
that while so kept it was attached as the property of Murray;
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and that subsequently the defendant took possession of it
under the claim of ownership.

Upon this finding we have the continued ownership and
use of the premises by the vendor; the continued employ-
ment thereon of the vendee as his servant; the continued
care by the latter of the horse, with others belonging to his
employer, feeding all from the stock of hay and grain belong-
ing to him. To the world all things remained unchanged,
and it might well be presumed that the continued acts of
feeding, shoeing and training, subsequent to the sale, were a
part of the duties incident to the continued service. The
case of the vendee is not strengthened by the fact that at the
time of the attachment the vendor was, and during several
weeks prior thereto had been, absent from his farm; his
ownership and use continued; the vendee remained the serv-
ant of an absent master; there was no visible change in the
relation of each to the other; nor in that of either to the
property, real or personal. And the declarations of owner-
ship by the vendee, including that made at the time of the
attachment, must go for nothing, because the apparently
unchanged ownership by the vendor was a constant denial of
their truth, and as a matter of law bore them down. So
must also his good faith, for in the presence of the facts
found the law will not consider it.

In Norton v. Doolittle, 31 Conn., 405, this court said:—
“The rule of law which requires a change of possession is
onc of policy. Its object is the prevention of fraud. * *
The policy which dictates it, and’ the prevention at which it
aims, require its rigid application to every case where there
has not been an actual, visible, and continued change of
possession. * . And as in applying the rule we
must look beyond the good faith, or the secret, technical
features of the transaction, so purchasers must learn and
understand that if they purchase property and without legal
excuse periniv the possession to remain, in fact, or apparently
and visibly, the same, or if changed for a brief period, to be
in fact or apparently and visibly continued as before the sale,
they hazard its loss by attachment for the debts of the
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vendor, as still, to the view of the world, and in the eye of
the law, as it looks to the rights of creditors and the preven-
tion of fraud, his property.”

The case of Elmer v. Welek, 47 Conn., 56, had not been
published when this case was argued, and thereforec was not
cited by the counsel on either side. We now refer to it only
that it may be understood that it has not been overlooked by
us in the determination of this case. The facts of that case
were in many respects like those of this, but there was this
allimportant fact there which does not exist here, and which
was decisive of the case in favor of the vendee—that the real
estate, with the barn in which the horse that had been sold
was kept, was conveyed, at the time of the sale of thc horse,
by the vendor to the vendee, and was at the time of the
attachment of the horse by a creditor of the vendee ir the
exclusive possession of the vendee, although the horse was
taken care of by the same persons previously in the employ-
ment of the vendor, and in part by the vendor himself. The
deed of the premises had been duly recorded, and the grantee
was in open and exclusive possession of them.

In his writ the plaintiff describes himself as trustee, with-
out naming his assignor in insolvency or stating the charac-
ter of the assignment. We advise the Court of Common
Pleas to render judgment for the plaintiff upon his amend-
ment of the writ in this respect.

In this opinion the other judges concurred.

Nerson W. HINE »s. WiLLiAM K. RoBERTS.

The defendant received of the plaintiff an organ, and signed and delivered to
him the following agreement prepared by the plaintiff :— The subscriber has
this 2ist day of Dec., 1877, rented of H, (the plaintiff) one choral organ,
during the payment of rent as herein agreed, for the full rent of $190, pays-
ble &s follows—one melodeon valued at 850 as first payment, and one note for
$140 due Jan. 15, 1879; with the understanding that if I shall have punctu-

-
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ally paid all said rent I shall be entitled to a bill of sale of the organ, and if
I fail to pay any of said rent when due all my rights herein shall terminate
and snid // may take possession of said organ.” Held not to be a lease of
the orgaun, but 8 conditional sule, and that the plaintiff could not recover upon
the 8140 note after the organ had been returned.

The consideration of the note was not the mere right to pay for and receive title
to the organ, but the actual purchase and the acquisition of title as an accom-
plished fact. When therefore the purchase failed there was a complete failure
of consideration.

AssUMPSIT on a note; brought to the Court of Common
Pleas of New Haven County, and tried to the jury before
Pardee, J. Verdict for the plaintiff, and motion for a new
trial by the defendant for error in the charge of the court.
The case is sufficiently stated in the opinion.

H. C. Baldwin and H. L. Hotchkiss, in support of the
motion. '

J. D. Ballou, contra.

CArPENTER, J. The subject of this suit is a note for $140,
given by the defendant to the plaintiff, in the ordinary form.
At the same time and as a part of the same transaction the
defendant signed the following writing :—

“The subscriber has this 21st day of December, 1877,
rented and received of N. W. Hine one choral organ, style
union {vp, during the payment of rent as herein agreed, for
the full rent of one hundred and ninety dollars, payable at
his office in New Haven, Conn., as follows, viz.:—one melo-
deon valued at fifty dollars as first payment, and one note for
one hundred and forty dollars, due January 15th, 1879, and

on the day of each succeeding month until the
whole is paid, with the understanding that if I shall have
punctually paid all said rent, and shall not have removed
said organ from the premises now occupied by me without
the written consent of said Hine, I shall be entitled to a bill
of salc thereof, but not otherwise; and if I fail to pay any of
said rent when due, or shall remove said organ without such
written consent, all my rights herein shall thereupon expire
and terminate, and the said Hine, his agents, executors,
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administrators or assigns, may enter any premises accessible
to me, using necessary force, and take possession of said
organ; I hereby agreeing to waive and relinquish all claim
to the same, and for payments hereon, and for damages for
any such entry. All injury to said organ from any cause to
be made good by me.”

The plaintiff’s case proceeds upon the theory that this
instrument is & lease, and that the whole transaction between
the parties amounted simply to a hiring of the organ for a
vear; and the court below so treated it. The court in
charging the jury repeatedly called it a lease, and they were
told that the right to keep and use the organ and demand a
bill of sale of it, was in law a sufficient consideration to sus-
tain the note. They were also told that the plaintiff was
entitled to recover the whole amount of the note unless there
had been an entire failure of consideration; and in the course
of the charge the court said:—It is not disputed that the
defendant had the use of the organ till the note came due,
and there is no claim that he could not have received the
title on paying the note.”

We think this view of the case was erroneous, and was
well calculated to mislead the jury.

The transaction was not, except in a limited and materially
qualified sense, a lease; that is, if the contemplated sale was
not completed by the payment of the note, it would operate
as a lease of the organ until the note became due. But that
was not the ultimate aim and object of the parties; it was
simply contemplated and provided for as a possibility. The
real purpose was to sell the organ, with an agreement that
the seller should not part with the title until the purchase
money was paid. A careful inspection of the instrument
shows that this must be so. It is not in the form and does
not contain the usual stipulations of a lease. It is not signed
by the lessor, and expresses but one agreement to be per-
formed by him, and that is to give a bill of sale if the note is
paid at maturity. Erase the words “rented” and “rent”
from the instrument wherever they occur, and substitute the
word “money” or its equivalent wherever necessary to com-
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plete the sense, and the instrument expresses the exact idea
which the parties had in mind, and there is not left in it a
single element of a lease except as above stated.

We read the transaction therefore as a eonditional sale;
and so the plaintiff’s counsel regarded it when the request
was framed asking the court to charge the jury that such
sales are recognised and upheld by our law. The question
then arises—what was the nature of that condition? The
plaintiff seems to treat it as a conditional sale by him but as
an absolute purchase by the defendant; and the court secms
to have sanctioned that view. We think that view does not
give effect to the real intention of the parties. It cannot be
denied that the plaintiff had a right to prescribe the terms
on which he would part with his property, and we think he
has done so. For, while the language of the instrument
purports to be the language of the defendant, it is in reality
the language of the plaintiff. The instrument is a printed
blank, carefully prepared by the plaintiff and extensively
used in his business. It was filled out by the plaintiff’s agent
and the defendant was required to sign it. Presumptively he
would not have becn permitted to sign any other, for that
was evidently the mode and form in which the plaintiff
transacted business. The plaintiff said to the defendant, in
substance, “I will sell the organ to you for $190. I will
accept your melodeon in part payment at $50, and your note
for #140 payable at the end of one year. If you pay the
note promptly when due the organ is yours. If you do not,
you forfeit all your rights under the contract, and both the
organ and melodeon are mine.” We believe this to be a fair
statement of the material part of the contract. If the note
is not paid the payment of 850 is forfeited by express agree-
ment. As that is something more than twenty-five per cent.
of the whole price of the organ it would seem to be ample
compensution for its use during the year. The plaintiff now
insists that the defendant shall not only forfeit the melodeon
but shall also pay the note. He virtually injects into the
contract, in case of failure to pay the note, this further pro-
vision—*And the said Hinc shall be at liberty to sue for and
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collect the note.”” We do not think that is a fair interpreta-
tion of the contract. We do not think that the defendant so
understood it, or that he would have signed it if it had been
so expressed. We think that the defendant understood that
it was at his option to pay or not to pay the note. The
consequences of payment or non-payment were expressly
provided for, and nothing is left to implication. The contract
is adroitly framed so as to induce that belief, and it is our
duty to interpret it in the sense in which the defendant would
naturally understand it, especially if the plaintiff knew or
had reason to believe that the defendant so understood it.

From this view of the case it is apparent that the consid-
eration for the note was not the mere abstract right to pay
for and receive title to the organ, as the court charged the
jury, but it was the actual purchase and the acquisition of
title as an accomplished fact. This is obvious from the rigid
provisions of the contract—¢“And if 1 fail to pay any of said
rent” (the note) “when due” (no matter from what cause,)
“gll my rights herein shall thereupon expire and terminate,
and the said Hine, his agents, &c., may enter any premises
accessible to me, using necessary force, and take possession
of said organ.”

The purchase failed—the title did not pass. The plaintiff
reccived the melodeon and the return of the organ in good
condition, which is all he contracted for in that contingency,
and the defendant forfeits all previous payments, (in this
case the melodeon,) which is all he agreed to forfeit. There
was therefore an entire failure of the consideration for the
note, and the ruling of the court to the contrary was error.

A new trial is advised.

In this opinion the other judges concurred.
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CHARLES IvES ws. THE TowN OF EAST HAVEN AND OTHERS,

There would seem to be no good reason why highway proceedings should be an
exception to the general rule that allows a party to accept service of a process
that is to be served upon him by copy or reading.

By statute a petition to the Superior Court for the laying out of a highway
must be served upon oue or more of the selectmen of the town twelve days
before the session of the court. In the present case two of five selectmen
of a town accepted service of such a petition in writing eleven days before
the session of the court. It seems that such acceptance of service was good.

Au agent of the respondent town, appointed to attend to all suits brought
against the town, agreed in writing with the petitioner during the first term
of the court, that the court might appoint a committee in the case, and one
was so appointed. Held to be an appearance of the town.

Towns are as much parties, and as much bound by their admissions and waivers,
in highway cases as in other suits.

And where, after the case was pending in court, sundry land-owners were brought
in as respondents by notice of a hearing before the committee, it was held
that they could not make objection to the service upon the town. Where
the town had come into court by voluntary appearance it was in court for all
purposes.

The order of notice to the land-owners was not made until the next term afier
the appointment of the committee. Held not to affect the validity of the
proceeding.

The statute (Gen. Statutes, tit. 16, ch. 7, sec. 47,) provides that upon a highway
petition before the Superior Court, any person interested in procuring the
highway may execute a penal bond with surety payable to the respondent
town, conditioned that the obligors will, for a'specified sum, make the highway
in a specified time and manner, and that the committee may receive the bond,
and regard it as evidence in determining the expense of constructing the high-
way. The petitioner, with a surety, executed a bond in the penal sum of
81,000, payable to the respondent town, binding himself, if the committee
should lay out the highway in question on a line not varying materially from
that prayed for, to construct it wholly at his own cost. Held that the bond
conformed sufficiently to the statute and was properly received by the
committee,

Where the committee found that the selectmen had refused to lay out the high-
way, against the objection that it was not a matter for them to find, and the
court afterwards made a separate finding of that fact, it was held that the
fiuding of the committee becane of no importance.

The committee in its report made a contingent and alternative assessment of
damages and benefits, and on this account the report was re-committed by the
court. No additional order of notice was made and no further evidence heard,
‘but the committee upon the evidence already received made a supplemental
report, assessing the damages and benefits absolutely. Held to be no error.

And held that it was not necessary that the old report should be formally sct

° aside, but that the two could stand together, the new one operating as a
modification of the old one, and to the extent of the changes a substitute for it.
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Four yvears after the suit was brought and while it was still pending, and after
the committee had made its report, the legislature, by an amendment of the
charter of a borough within the limits of the respondent town, imposed upon
the borough the duty of making and maintaining all highways within its
limits. The proposed highway was within its limits. Ield not to affect the
case.

At the time of the hearing before the committee a new street had been opened,
near the line of the highway prayed for, by & party for purposes of specula-
tion, but had not then been accepted by the public. The existence of this
street was claimed to affect the question of the convenience and necessity of
the highway prayed for. Held that, in finally accepting the report of the
committee four years later, the court did not err in not considering the then
condition of the street in question, the whole question of the convenience and:
necessity of the highway prayed for being by statute for the committee and
not for the court.

By the order of the court N was to be notified as a land-owner of tlie time and
place of the hearing before the committee. An officer called at his house to
leave a certified copy of the order, but found that no one was in it and that he
and his family had gone to another state. His partner in business proposed
to take the copy and send it to him by mail; which was done, and N received
it the next day. He returned in ample time to be heard before the committee,
but did not appear. Held that the whole object of giving notice had been
accomplished, and that his objection to the informality of it was not entitled
to consideration,

PetiTion for the laying out of a highway; brought to the
Superior Court in New Haven County.

The case was referred to a committee, whose report, made
at the October term of the court, after stating the times and
place of their sitting, and their having heard the parties and
their evidence, proceeded as follows:—

Having duly considered the cvidence, and having examined
the ground described over which a highway was prayed for,
we do find that common convenience and necessity require
that a highway should be laid out within the limits prayed
for in said petition, and that upon the application of said
petitioner, and before the bringing of said petition, the select-
men of said town of East Haven refused to lay out the same.

During the trial before the committee upon the question as
to the common convenience and necessity of the proposed
new highway, Charles Ives, the petitioner, executed a penal
bond with satisfactory security, in the sum of $1,000, payable
to the town of East Haven, eonditioned to construct and
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build, without expense to the town, within the time and in
the manner therein specified, the proposed highway. The
bond was placed in the hands of the committee, and upon
making this report we have delivered it to the agent of the
town of East Haven. The bond we find to be legal in form,
and properly exccuted by persons owning real estate in fee
simple situated in this state in value double the amount of
the penal sum in the bond.

The committee have therefore surveyed and laid out the
highway prayed for as follows: [describing it.]

The committee further report that after laying out the
highway they proceeded to hear the parties in interest relative
to the damages sustained by such lay-out, and the benefits
accruing therefrom, and on these questions we find the
following facts:—

During the months of February and March, 1874, Charles
Ives, the petitioner, and Henry Rogers, an owner of land
-adjoining the above highway as laid out by us, were negotiat-
ing rclative to the opening of a highway where your com-
mittee have laid out the same, and another highway about
three hundred feet westerly therefrom, for the purpose of
.opening their adjoining lands for building lots; but they did
not come to an agreement. Then Ives, about the first of
April, 1874, applied to the selectmen of East Haven to lay
-out & highway within the limits described in the petition.
A majority of the sclectmen some time during the first week
in April, 1874, examined the route for the highway applied
for, and refused to lay it out. Ives and Rogers were both
present at the time the selectmen made the examination.
Subsequently a town meeting was called on the subject, and
the action of the selectmen in refusing to lay out the
highway was sustained.

After the refusal of the selectmen to lay out the highway,
Ives brought this petition to the Superior Court praying for
the laying out of the same; and the committee find that
Rogers knew that Ives had brought his petition, but that no
legal notice was served upon Rogers until September 2d,
1874.
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About the time that Ives applied to the selectmen to lay
out the highway, Rogers caused a survey to be made for a
road emtirely within his own land, and about one hundred
and ten feet westerly from the highway laid out by us. At
the time the selectmen cxamined the route for the highway
applied for, the Rogers road was staked out but no grading
had been done upon it, and no grading was done on it until
after the petition of Ives had been brought. But Rogers,
after surveying and staking out his proposed road, proceeded
to sell lots fronting on the same as follows: To E. L. Wash-
burne, one lot, April 13th, and another April 24th, 1874; one
to B. McNeil, April 13th, and another April 24th, 1874; and
one to Susan A. J. Kirby, June 29th, 1874; all which deeds
were duly recorded on the land records of East Haven.
Another deed of three lots to Rufus Rogers, his father, bear-
ing date April 28th, 1874, was exhibited to us, but has never
been recorded. Rogers also entered into a written contract,
dated April 21st, 1874, with Harrison & Gordon to grade his
proposed road, and at the time the committee examined the

route for the highway applied for they had graded and fenced °

it, and Rogers in consideration therefor had dceded a lot to
them, which deed bears date September 8th, 1874,and has
been recorded. All of the conveyances by* Rogers were
bounded on the road opened by him, or a right of way over
his proposed road was conveyed to the grantees.

If, upon the foregoing facts, the court shall be of the
opinion that the damages and benefits should be assessed as
if no work had been done by Rogers in grading and fencing
his road, then we asscss the damages and benefits as follows:
The town of East Haven to pay to Henry Rogers for the
damages sustained by him over and above benefits received,
€150. Charles Ives to pay to the town of East Haven for
benefits aceruing to him, over and above all damages by him
sustained, $50. Samuel B. Hill to pay to the town of East
Haven, for the benefits accruing to him over and above all
damages by him sustained, $25. And to all other persons in
interest we assess the damages and benefits as equal.

If, on the other band, the court shall decide that Rogers

-
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was not obliged to take notice of the proceedings in the
Superior Court on the petition of Ives,and that the damages
and benefits should be assessed as they were after his road
was graded and fenced, then we assess the damages and
benefits as follows:—To the following persons we assess the
sums respectively set opposite to their names to be paid to
them Dby the town of East Haven, as damages by them sus-
tained over and above all benefits accruing to them by the
laying out of the highway:—Henry Rogers, $800; Susan A.
J. Kirby, 850; Rollin McNeil, $100; Edward L. Washburne,
$100; Rufus Rogers, $150. And that the following persons
shall pay to the town of East Haven the sums respectively
set opposite to their names for the benefits accruing to them
over and above all damages by them sustained:—Clarles
Ives, #400; Samuel B. Hill, $200. And to all other persons
in interest we assess the damages and benefits as equal. All
which is respectfully submitted. Dated at New Haven, this
20th day of October, 1874.

The town of East Haven remonstrated against the accept-
" ance of the report of the committee, upon the following
grounds:

1. Said report contains a finding that the selectmen. of
East Haven refused to lay out a highway within the limits
prayed for in the petition, before it was brought; which find-
ing the committee had no jurisdiction to make; and the
town objected, on the hearing, to any evidence thereon as
being irrelevant and without the province of the committee;
notwithstanding which the committee received such evidence.

2. There has never been, in fact, any such neglect and

refusal by the selectmen to lay out the proposed highway.
" 8. The committec acted improperly in taking into consid-
eration the bond offered by the petitioner, said bond not
being such an one as is authorized by statute, as it does not
describe the time or manner of constructing the highway
proposed by the petitioner, nor specify with any certainty the
route, line and limits thereof, nor refer to the highway as
laid out by the report, nor bind both the obligors therein to
copstruct any highway, nor bind any one to construct any
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highway for a specific sum, and is not to an amount sufficient
to answer to the cost of constructing the proposed highway.

4. Said report lays out said highway at that part thereof
near Hemingway street, on a line as to which no evidence
was offered before the committee, nor hearing had. Said
committee considered threc lines only at the public hearing,
and laid out the road so as to diverge some ten feet frcimn the .
nearest of said lines, and cut the land adjoining it at an
awkward slant, impairing its salable value.

5. Said report is irregular and improper in making an
slternative, conditional and uncertain assessment of damages
and benefits.

6. Said report shows upon its face that the benefits
assessed against the petitioner and S. B. Hill are too little,
since their benefits cannot be varied by the manner in which
the court or committee may regard the acts and rights of
Henry Rogers and those claiming under him, and yet are
assessed in one part of the report at $600, and in another at
75, whereas they should at least equal $150.

7. Said committee heard evidence as to the desirability of
opening the proposed street in order to sell building lots
thereon; and were governed in their decision by such
evidence; and have reported in favor of said lay-out, princi-
pally because it will enable the petitioner and said Hill to
sell off building lots thereon, and not because it will be of
common convenience and necessity; which evidence was
objected to by the town.

8. Said bond was never delivered to nor accepted by this
town, and was not retained by the committee until after they
had returned their report to court.

9. Said petition was never served upon this town. One
of its selectmen signed on May 1st, 1874, without authority
from the town, the endorsed acceptance of service, because
he was told by the petitioner that it would simply save the
expense of officer’s fees, and with no idca that he was waiving
any right of the town to time to prepare for its defence. The
date of - April 23d, on said endorsement, is not the true date,
but was untruly inserted by the petitioner, and the counsel
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for the town was misled thereby, and did not know that the
acceptance of service was not made within twelve days of
the May term of court, until during the progress of the trial
before the committee. ) :

The bond referred to was given by Charles Ives the peti-
tioner and Willet Hemingway, was in the penal sum of
§1,000, payable to the town of East Haven, and contained
the following condition:— '

“The condition of this obligation is such, that whereas
there is now pending before the Superior Court of New
Haven County an application for the laying out of a new
highway in said town, between and to connect Hill street and
Hemingway street at some convenient place so that its
southerly terminus will be between the house of Charles
Rowe and a point not more than five hundred feet distant
therefrom, and so that its northerly terminus will be between
the house of Samuel B. Hill and & point not exceeding five
hundred feet westerly therefrom, which case is now on trial
before a committee appointed by said court to hear the same;
and whereas said Ives has promised and agreed, and he does
by these presents promise and agree, that if said committee
shall lay out said new highway in sucﬁl manner that a portion
of the central line of such new highway shall be the line of
division between the land of said Ives and the land of Henry
Rogers, or a line which will not vary very materially there-
from, and in such manner that such new highway shall sub-
stantially correspond with the easterly proposed street as laid
down on the map which said Ives has used on the trial of
said case, being the easterly one of the proposed roads on
said map, that he, the said Ives, will thereafter, without
unreasonable delay, at his, the said Ives’s, sole and exclusive
cost, expense and charge, suitably and in a proper manner
work said road and prepare it for public travel, including &
suitable bridge, or suitable and necessary bridges (in case
more than one bridge shall be reasonably necessary over the
stream of water that said new highway will cross). Now
therefore, if said Ives shall well and truly do and perform
his said promise and agreement, and save said town from all
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the cost and expense of working said new road, if so laid
out as aforesaid, preparatory to its being opened for public
travel, then the above and foregoing obligation shall be null
and void, otherwise of binding obligation.”

Sundry other parties interested, either as inhabitants of
East Haven or as land-owners, filed remonstrances, the
grounds of which are sufficiently stated in the opinion.

At the September term of the court, 1879, the borough of
Fair Haven East, situated within the town of East Haven,
and which, by an amendment of its charter made by the
legislature in 1878, was thereafter to make and maintain all
highways within its limits, made by its burgesses the follow-
ing remonstrance against the acceptance of the report of the
committee :—

The undersigned, burgesses of the borough of Fair Haven
East, 1n the town of East Haven, remonstrate in behalf of
said borough against the acceptance of the report of the
committee in said case for the following reasons:—(1.) Since
said report was made, now nearly five years ago, a highway
has been completed within the limits mentioned in the peti-
tion of said Ives in said case.—(2.) Said highway has been
in use by the public nearly five years, and has been main- -
tained by the town of East Haven as a public highway; two
substantial houses have been built on it, and other lots
thercon have been bought for building purposes.—(3.) Said
highway being within the limits of said borough, the duty of
keeping the same in repair, by reason of changes in the
charter of said borough, now devolve on said borough, so
that the construction of another highway as recommended in
said report of the committee which would run nearly parallel
to, and within from forty to one hundred and ten feet of the
highway now in use, would cause great expense to said
borough, and such a highway would be useless, as the one
now existing within the limits named in the petition of said
Ives is sufficient for every possible demand of public con-
venience ard necessity.

At the September term of the court, 1878, to which the
«ase had come by continuances, the town of East Haven made
the following additional remonstrance:—
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And for further cause of remonstrance said town says that
the road in said report described as laid out and graded by
said Henry Rogers has bcen kept open for public use, and
used in fact, since the filing of said report, continuously to
the present time; and meets all the wants of the public; and
is within the limits specified in said application for the lay-
out of a new highway; and is within one hundred and ten
feet of, and in great part within a much less distance from,
said highway recommended by said committee, being in one
place only forty feet therefrom; and that a dwelling-house
was built upon said road in 1874, and has been ever since
inhabited, and would be inaccessible if said road were aban-
doned. Inasmuch, therefore, as for upwards of four ycars
last past said road over said Rogers’s land has been dedicated
to public use and traveled over, said other road, recommended
by said committee, is now, at all events, wholly useless, and
would be a mere burden upon the town, of no benefit to the
public; wherefore, if the court should overrule its remon-
strance already filed, for any cause, then the town prays that
said application be recommitted to the same or some other
suitable committee to hear the parties again as to the question
of common convenience and necessity.

The court after hearing the remonstrances made the
following interlocutory decree:—

This court having, at the present term thereof, fully heard
the petitioners and all the several parties in interest upon all
the questions raised by said remonstrants, with their wit-
nesges and counsel, and having fully heard all parties in
interest upon the question of the acceptance of said report
by this court, and having duly considered the same, does
hereby find :(—

That before the bringing of the petition the petitioner
requested the selectmen of the town of East Haven to lay
out the highway in the petition prayed for, and that they
neglected and refused to lay out the same.

That the bond of the petitioner described in said report
was, during the trial before the committee, executed and
delivered to the committee in the manner stated in the report,
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and that, during the trial before the committee, neither the
respondent town nor any of the parties in interest made any
objection to the form or sufficiency of the bond, and that no
objection was ever made to it until after the report was
presented to this court.

And touching the first remonstrance filed by the town of
East Haven, it is found that the first and third reasons
therein alleged are, in connection with the facts, insufficient
in the law, and that the second of said reasons is untrue.

As to the seventh reason, (and the same reason alleged in
several other remonstrances,) it is found that the committee
did receive evidence when considering the question of com-
mon convenience and necessity, that the lots, adjacent to the
road laid out by them, would probably be salable for building
purposes at higher prices than the lots adjacent to a certain
other road laid out by Henry Rogers and described in the
remonstrances ; such evidence being introduced and received
as tending to show that the taxable grand list in the town
would be so far increased, in consequence of laying out the
road prayed for by said Ives, as to justify the expense of
such lay-out; and that the committee did not act improperly
or irregularly in receiving such evidence against the defend-
ants’ objection for irrelevancy for such purpose.

As to the eighth reason it is found that the bond was
delivered to E. E. Hall, the attorney of the town in the con-
duct of the cause before the committee and before the court,
with the request that he would hand it to the town agent;
and that he never did so, but had it in court as attorney for
the town ; and that so much of the reason as is inconsistent
with the foregoing finding is untrue, and that the facts are
insufficient ground of remonstrance.

The foregoing findings as to the reasons contained in the
remonstrance of the town, are to be taken to apply equally
to the same reasons stated in the other remonstrances in the
cause.

And as to the additional remonstrance of said town it is
found that the same is insufficient; and it is further found
that the remonstrance of the burgesses of Fair Haven East

VoL, xLviIL.—36
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is insufficient, as also the additional remonstrance of H.
Rogers. And this court further finds that all the remaining
reasons for rejecting the report contained in the several
remonstrances, with the exception of the one in regard to
alternative assessments of damages and benefits by the com-
mittee, are untrue; except the following, as to which the
following speeial finding is made :—

The paper bearing date April 28, 1874, as an acceptance
of service of the petition and citation, was signed by the two
selectmen on the 1st day of May, 1874, upon the statement
made to them by the petitioner that time would be thus
saved in the commencement of proceedings, and for the pur-
pose of preventing the delay in the return of the petition to
court which would be necessary if the same was regularly
served upon the respondents.

After the return of the petition to court, Charles A. Bray,
agent for the town of East Haven, to defend all actions against
them, and acting by authority of the selectmen of the town,
signed the following written agreement with the petitioner:

“In the case of Charles Ives v, The Town of East Haven,
* now pending in the Superior Court for New Haven County,
it is agreed that the judge holding the May term of said
court, 1874, shall select and appoint three judicious and
disinterested persons as a committee to act in said case,
pursuant to sec. 29 of the statute entitled an act concerning
highways and bridges. East Haven, May 16th, 1874.

CHARLES A. Bray,
for the Selectmen of said toton,
and tn his capacity of Special Town Agent.
CHARLES IvEs.”

Upon the hearing before the committee, Henry Rogers,
one of the remonstrants, alleged the want of a sufficient
service of the petition, and the discrepancy between the ac-
tual time of the acceptance of service by the selectmen and
the date of the paper signed by them, as a reason why the
hearing should not be proceeded with.

The court finds that the allegations in the remonstrances
inconsistent herewith are untrue and that upon these facts
there i8 no sufficient ground of remonstrance.
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The court finds that the committee, after viewing the
ground, decided to deviate eight and a half feet, at the
northerly end, from the line as to which they had heard evi-
dence, and so laid out the road ; all of which is within the
limits described in the petition. Upon these facts, all alle-
gations in the remonstrances inconsistent with them being
untrue, the court overrules these grounds of remonstrance.

Upon the remonstrance of Rollin McNeil, the court finds
that on the 2d day of September, 1874, McNeil and his fam-
ily were absent in the state of New York and his house was
vacant, and that he did not return home until the 15th day
of September, 1874, when the hearing had commenced but
had not progressed far; that no copy of the order of notice
was at any time left at his house ; that on the said 2d day of
September the officer charged with the service of the order
was about to leave the copy at his house, when he was in-
formed by his partner in business that McNeil was absent
and his house vacant, and he suggested to the officer to leave
the copy with him, and said that he would send it at once to
McNeil ; that the officer accordingly left the copy with him,
and that he at once sent it to McNeil, who received it on the
next day ; and that on his return he had full opportunity to be
heard before the committee, but by advice of his counsel did
not appear before them. Upon these facts the court over-
rules the remonstrance of said McNeil.

This court is of the opinion, and therefore decides, that
the alternative assessments of damages and benefits by the
committee is irregular and improper, and that the committee
should make their assessments definite and certain, and that
the report is in respect to damages and benefits incomplete ;
the court therefore re-commits the report, that the committee
may complete it so far as the damages and benefits of the
perties in interest therein are concerned.

The committee afterwards, at the same term of the court,
made the following supplemental report:

The undersigned, the committee appointed in said cause,
having made to said court at its October term, 1874, a re-
port of our doings thereon, and said court at its September
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term, 1879, having re-committed said report to said commit-
tee to be completed so far as the damages and benefits of
the parties in interest therein are concerned, have attended
to said duty, and we have assessed and do hereby assess the
_damages and benefits to the several parties, caused by the

lay-out of said highway from Hill street to Hemingway
street, as set forth in our said report, as follows, to wit: To
the following persons we assess the sums respectively set
opposite to their names, to be paid to them by the town of
East Haven as damages by them sustained over and above
all benefits accruing to them by the laying out of said high-
way, viz.: Henry Rogers, $800; Susan A. J. Kirby, $50;
Rollin McNeil, $100; Edward L. Washburn, §100; Rufus
Rogers, or his legal representatives, $150. And that the
following persons shall pay to the town of East Haven the
sums respectively set opposite to their names for the benefits
accruing to them over and above all damages by them sus-
tained, viz.: Charles Ives, $400; Samuel B. Hill, $200. And
to all other persons in interest we assess the damages and
benefits as equal. Dated New Haven, November 15th, 1879,

A remoustrance against the acceptance of this supple-
mental report was filed by the town of East Haven, on the
following grounds: Ist. That the committee gave no notice
of their meeting for a further hearing and consideration of
the casc under the interlocutory order of the court. 2d. That
the original report still remained not set aside, with its for-
mer errors. 3d. That there were now two separate and in-
consistent reports. 4th. That the committee had made their
final assessments in view of the existence of the Rogers
road, by which an unreasonable burden had been cast upon
the town. 5th. That the assessments in the supplemental
report were identical with the alternative assessments in the
original report, and yet the land abutting the proposed road
and the Rogers road had greatly declined in value.

Other parties interested severally filed remonstrances, the
grounds of which were in part the same as those of the above
remonstrance, or are sufficiently stated in the opinion of the
court.
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The court (Culver, J.) overruled the remonstrances, ac-
cepted the original report and the supplemental report as a
modification of it, and passed a decree laying out the high-
way, and assessing the costs of the suit against the town of
East Haven.

In the matter of costs the town of East Haven objected to
the allowance of any; but the court allowed full costs, as in
ordinary civil actions, except that no fees or mileage were
taxed for witnesses. The town excepted.

The town of East Haven, and all the other respondents,
severally filed motions in error, and brought the record be-
fore this court. The errors assigned are sufficiently stated
in the opinion.

C. Ives and C. Ives, Jr., for the petitioner.
8. E. Baldwin, for the town of East Haven, respondent.

G. H. Watrous, for H. C. Hurd, P. Fay, and A. M. Hem-
ingway, respondents.

E. E. Hall, for S. B. Hill, respondent.
C. K. Bush, for A. B. Rose and G. A. Bradley, respondents.

H. Rogers, for C. Rowe, S. H. Kirby, and S. A. J. Kirby,
respondents.

H. @. Newton, for R. McNeil, respondent.

Paeg, C. J. One of the numerous questions made in this
case is in regard to the mode by which the proceedings came
into court. The statute of 1866 in regard to the laying out
of highways by the Superior Court provides that the citation
“sghall be served upon one or more of the selectmen of the
town within which such highway is, to appear if they see
cause,” &c. No such service was made in this case, but two
of the five selectmen of the town of East Haven waived the
service of the citation, in a writing to that effect upon the
petition, at a time when but eleven days could intervene be-
fore the sitting of the court to which the petition was made
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returnable, while the statute requires that a citation be

" served twelve days before the session. It further appears
that during the term of the court to which the petition was
made returnable, Charles A. Bray, who had been duly ap-
pointed special town agent “to attend to all suits brought
against the town,” agreed in writing with the petitioner that
the court at that term might appoint a committee in the
case, and that a committee was accordingly appointed, who
subsequently heard the case, and made their report, which
report is the subject of the present controversy.

In these circumstances the question is, was the town so in
court that it is bound by the proceedings ?

We do not deem it necessary to determine whether the
action of the selectmen in waiving service of the petition
bound the town. We can however see no good reason why
highway proceedings against towns should be an exception
to the general rule that parties entitled to have papers served
upon them, either by reading or by a certified copy, may dis-
pense with that formality if they choose. Time and expense
are saved by so doing, without any detriment whatever result-
ing tothe parties. But however this may be in a proceeding
like the present, we think it clear that the town appeared in
the case, through its authorized special agent, when he made
the agreement with the petitioner for the appointment of a
committee in the case. And, after a long and expensive
trial had been had before the committee, in which the town
participated, and a report adverse to the parties remonstrat-
ing had been made, we think it was too late to go back of
the action of the town in the premises, and complain of the
mode by which the proceeding came into court. This could
not be done in other cases, and we see no reason why it
should be done here. Finck v. Ives, 22 Conn., 101 ; Bailey
v. Town of Trumbull, 81 Conn., 581; Fowler v. Bishop, 32
Conn., 199; Post v. Williams, 88 Conn., 14T; Woodruff v.
Bacon, 34 Conn., 181,

Towns are required by statute to construct and maintain
necessary’ highways within their limits unless otherwise
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provided, and although they are constructed for the general
public, still this fact makes no difference in the mode of
procedure when the Superior Court orders their construction.
Towns are regarded as parties in highway cases as much as
in others, and are as much bound by their admissions and
waivers. _

Chief Justice BUTLER,.in the case of Beardsley v. The
Town of Washington, 39 Conn., 265, treats a case of this
character as governed by the same rules and principles that
are applicable to other cases, and held the town bound by a
waiver arising from their conduct in that case, as we hold
them bound here.

The objection we have considered cannot be taken advant-
age of by the land-owners along the line of the road. If the
town was in court by a voluntary submission to its jurisdic-
tion, it was in court for all purposes whatsoever, and as much
80 a8 it would have been if the citation had been regularly
served. The land-owners were not parties to the case in the
first instance, and could not be made parties till the proceed-
ing was pending in court; and when it was so pending by
the waiver of the town, it was too late for them-to make ob-
jection to a transaction that occurred before they were in-
terested in the suit. It would be strange if such owners
should be permitted to complain of want of service on the
town, when the town itself, the only party respondent at the
time, waived all objection to the want of service by its ap-
pearance and defence in the case. Besides, the case last
cited held that such owners were themselves bound by a
similar waiver growing out of their own conduct. The
reasoning of that case applies with equal force to this.

It has been urged as another objection that the court did
not issue an order of notice to be served on the parties par-
ticularly interested in the proceeding, and did not fix a time
and place for the hearing before the committee, until a term
subsequent to the one at which the committee was appointed.
It is not pretended that the parties had not sufficient notice
by the order to prepare their cases for trial, but the objection
is placed upon the technical ground that such order of notice
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and such fixing of the time and place for the trial must be
made at the same term of the court at which the committee
was appointed. We see no reason in this objection. The
court that made the appointment was the same court that
made the order. Different terms cannot make it a different
court, nor affect its right to act in the matter. Some terms
arc much longer than others. Suppose the term of the court
had continued from May till October; would the case have
been any different? We think not.

A further objection is made, that the committee improperly
" heard evidence on the question whether the selectmen of the
town had neglected and refused to lay out the road before
the petition was brought. The court subsequently found this
fact in the case, which rendered the finding of the committee
in this respect wholly immaterial. It could not have occa-
sioned any detriment to the cause of the remonstrants. The
case of Southington v. Clark, 13 Conn., 370, fully justifies
the action of the court in this respect.

We think the bond of the petitioner was properly received
in evidence by the committee. It described the way as cor-
rectly as it could have been done at the time it was executed,
and though it does not state the sum for which the work will
be done, yet as it binds the petitioner to make the road
wholly at his own cost, a statement of the sum was not nec-
cssary. It conforms sufficiently to the statute, and obviously
was binding on the parties to it. '

It further appears in the case that the committee made an
alternative assessment of land damages and benefits to
adjoining proprietors, and that for this cause the court
re-committed the report in order that they might make their
assessment definite and certain. No additional order of
notice was made for the parties to appear before the commit-
tee and again be heard upon the question of damages and
benefits, and no further testimony was heard on the subject,
but the committee made a supplemental report in which the
damages and benefits were definitely determined from the
evidence they had previously heard. This action of the court
is made the basis of several grounds of complaint.
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1t is said, in the first place, that the court had no power to
recommit the report, because the statute confers no authority
for the purposc; that if there was anything erroneous in the
report the court should have rejected it entirely, and
appointed another committee to hear the case de novo. But
we think the case of Waterbury v. Darien, 9 Conn., 252, fully
sustains the action of the court in this matter. Judge WiL-
LIAMS says, in that case—“ But as the court must have had
" the power to re-commit the report, they must have had the
power to re-commit it for a specified object.”

It is said in the second place, that if the court had the
power to recommit the report, still the respondents were
entitled to a hearing de novo on the asscssment of damages
and benefits. But why were they so entitled? They had
been fully heard on the subject with their witnesses and
counsel, and presumably nothing new could be said. All the
evidence that had been heard and all the considerations that
had been presented, must have been fresh in the recollection
of the triers, and all that was required was to change an
indefinite to a definite finding of damages and benefits,. We
think the court committed no error in this respect.

But it is said that, if the court committed no error here,
still the committee erred in making a supplemental report on
the subject. It is said that they should have changed their
first report in the particular required, so that the whole case
might appear in one report, and should not have left it in two
reports inconsistent with each other in respect to the assess-
ments. There can be no doubt that the course claimed by
the remonstrants could have been taken by the committee,
and, perhaps, it would have been the better course; still both
reports must be taken together, and when so considered, in
connection with the order of the court, there is no real
inconsistency. The supplemental report nullified the indefi-
nite assessment of damages and benefits made in the first
report, and became a substitute for that report and as the
final report superseded it.

It further appears in the case that the legislature in 1878
amended the charter of the borough of Fair Haven East, and

VoL. xLvir.—37
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imposed upon the borough the burden of maintaining all
highways within its limits. And, it is said that, although
the borough had no interest in this proceeding till nearly
four years after the report of the committec was made in the
case, still, inasmuch as the highway in question is within the
limits of the borough, and the borough will be required to
maintain it if it should be established, the action of the
legislature operated to defeat the suit. It is not easy to see
how this was accomplished, or what effect the action of the
legislature could have on the case. The committee lad
lieard the parties, and had made their report a long time
before the borough had become interested in the matter, and
it could not therefore be said that the committee were guilty
of any irregular or improper couduct in respect to the
borough. How then could the court refuse to accept the
report, when it was its duty to do so unless there had been
irregular or improper conduct on the part of the committee?

These remarks apply with equal force to the Rogers dedi-
cated highway. At the time the case was heard before the
committee the Rogers road had just been graded and dedi-
cated to the public, but it was not then a highway, and there
was no certainty that it would ever become one, inasmuch
as its existence as a highway depended upon the future action
of the public in accepting it as such. It cannot be said,
-therefore, that the action of the committee was irregular in
respect to that inchoate road, or that the court erred in
accepting the report without reference to that road. The
claim of the remonstrants would constitute the court the
ultimate tribunal to determine in many cases whether or not
it was necessary and expedient to lay out a proposed highway,
when the statute declares that. “no trial as to the necessity
and expediency of laying out such highway shall be had
before said court.” Gen. Statutes of 1866, p. 499. It is
said that although the committee had decided from the facts
existing at the time of the hearing that the highway prayed
for was necessary and expedient, still other facts concerning
the way, which came into existence after the lhearing was
had, taken in connection with the facts heard by the com-



JUNE TERM, 1880. 291

Ives v. Town of East Haven.

mittee, rendered the proposed highway unnecessary and
inexpedient, and that the court, ought to have so decided and
to have rejected the report on this ground. If this could be
done, then, of course, a case of the opposite character would
have required the rejection of the report, in order that
another committee might lay out the proposed highway; and
so the court might be called upon in all cases to determine
the necessity and expediency of the proposed way, should a
considerable amount of time elapse  between the report of
the committee and the hearing before the court upon its
acceptance; which we think cannot be done.

It is further claimed, that the order of notice issued by
the court was never technically served upon Rollin McNeil,
one of the land-owners along the line of the proposed road.
The order required that it should be served by leaving a cer-
tified copy in the hands of the several persons named therein,
or that the copy should be left at their usual place of abode.
Rollin McNeil, one of the persons named in the order, was
absent from his usual place of abode. He had gone with his
family into the state of New York, and was there when the
officer went to his dwelling-house to make service upon him.
The officer found the place vacant, and was about to leave a
certified copy of the order there, when he was informcd by
McNeil’s partner in business where McNeil was. The partner
requested the officer to leave the copy with him, and promised
to forward it to McNeil. This was done, and McNeil received -
the copy the following day. And it is a fact in the case that
he received the copy much sooner than he would have done
had it been left at his usual place of abode. McNeil returned
from New York in time amply sufficient to prepare his case
for trial before the committee, but he chose not to appear
before them. These are the facts, and we think it clear that
there is no merit in his claim. The whole object of giving
notice to the parties in interest was accomplished in his case,
and he has no cause to complain.

It is further claimed that the court erred in taxing costs
against the town. Full costs were allowed the petitioner,
except those for witnesses. The revision of 1866 allowed
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costs in highway cases, and so does the revision of 1875,
But the session acts of 1875 gp amended the revision of that
year that no costs for attendance in court and for witnesses
are now allowed in such cases. Acts of 1875, p. 68, sec. 2.
There is error, therefore, in the decree of the court so far as
it allows costs for the attendance of the petitioner in court,
and to that extent the decree is reversed.

A few other questions are made in the case, but they are
not important enough for consideration.

There is no error in the decree, except as to the matter of
costs.

In this opinion the other judges concurred.
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SUPREME COURT OF ERRORS. -

HELD AT NORWICH FOR THE COUNTY OF NEW
LONDON,

ON THE FIRST TUESDAY OF SEPTEMBER, 1880.

Present,
PiRg, C. J., CARPENTER, PARDEE, LooMis AND GRANGER, J8.

Mary E. RaND AND OTHERS vs. CHARLES W. BUTLER, AD-
MINISTRATOR, AND OTHERS.

A testator bequeathed certain property, real and personal, to trustees, the in-
come of which was to be expended for the comfortable support for life of his
grandson B, with the following provision: * Ou the decease of said B said
trustees are to transfer and deliver the property to my heirs-at-law, to be to
them and their heirs and assigns forever.”” B was the only living issue of the
testator at the time of the making of the will and of the death of the latter
and was incapable from mental weakness of mauaging his own affairs. He
died several years after, without issue. Upon the quesgon whether the
heirs-at-law of the testator, who were to take upon B’s death, were the heirs
st the testator’s death or at [3’s death—in the former case the remainder
vesting in B himself as sole heir—it was held :

That to warrant the giving to the word “heirs” any meaning different
from the ordinary and settled one it must clearly appear that such was the
testator’s intention.

2. That such an intention could not be inferred from the facts that B was men-
tally weak, that the testator had placed the property given him for his life
under a trust, and that he had used the word ‘ heirs” in the will when B
was himself at the time his sole heir.

3. That if the heirs-at law intended by the testator were the heirs existing at
B’s death, then the bequest was void under the statute against perpetuities, as
well as at common law.

4. That the only warrantable construction was that which made the term mean
the heirs existing at the testator’s death.

5. That B was not to be excluded in ascertaining these heirs,

—

BILL IN EQUITY to open a decree passed by the Superior

Court giving a construction to a will, and praying for a new
hearing of the matter; brought to the Superior Court in New
London county.

48 293

48 293

48 204,
B
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The will in question was that of John A. Fulton, formerly
of the city of New London, who died in 1844. The will con-
tained three devises and lefacies to trustees for the benefit
of his grandson, Thomas Bradley, which were all in the
same terms, except as to the property given by them. The
first one was as follows:

“I give, devise and bequeath the land and house belong-
ing to me, situated at the corner of Richards and Hunting-
ton streets in said New London, to Ebenezer Learned of said
New London, and my nephew Jonathan Perkins, of Medford
in the state of Massachusetts, to be by them held in trust for
the uses and purposes following: that is to say, the rents,
profits, and income of said land and house, after deducting
all necessary repairs, charges, and taxes, to be by them in
such ways as their discretion may dictate expended for the
comfortable support of my grandson, Thomas Bradley, of
said New London, during his natural life, together with the
income and profit of the other estate hereinafter bequeathed
and devised to them, the said trustees, for that purpose.
And on the decease of the said Thomas Bradley, then the
:8aid trustees are to deliver and transfer said land and house
to my heirs-st-law, to be to them and their lieirs and assigns
forever.”

Tle two other bequests were of personal property.

Robert Coit, of New London, had succeeded to the trust,
and brought a petition to the Superior Court for advice as to
the construction of the will. It was found that Thomas
Bradley was, at the date of the will and at the death of the
testator, his only living issue and heir, being the son of a
daughter of the testator who had died several years before;
that Bradley died intestate and without issue in 1876, and
that he had been through life incapable, from mental defici-
ency, of managing his own affairs. The Superior Court ad-
vised the trustee that the heirs-at-law of the testator, who

‘were to take the property on the death of Bradley, were
these who were his heirs-at-law at the death of Bradley, and
not at the death of the testator, and that Bradley conse-
«quently was not to be included as an heir-at-law. The
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present petition was brought by sundry persons who were
heirs-at-law of the testator, being representatives of his
brothers and sisters, but issue of his nephews and nieces
who were deceased at the time of Bradley’s death. They
had not been made parties to the former petition, and now
prayed that the decree in that case be opened and a new
hearing had.

The case was reserved upon these facts for the advice of
this court. ’

A. C. Lippitt, and J. C. Joy of Boston, for the petitioners.

By the terms of the will Bradley never had any interest at
law in the devised property ; a legal estate therein, both in
the personalty and realty, vested for his life in the trustees;
and the remainders thereof vested in those persons, exclusive
of Bradley, who were the testator’s heirs-at-law at the time -
of his death. Doe v. Lawson, 3 East, 278; Stert v. Platel,
5 Bing. N. C., 434; Nicholson v. Wilson, 14 Sim., 549 ; Bald-
win v. Rogers, 3 DeG., M. & G., 649; Childs v. Russell, 11
Met., 16 ; Brown v. Lawrence, 3 Cush., 390 ; Abbott v. Brad-
street, 3 Allen, 587. Or by the terms of the will a legal es-
tate for Bradley’s life vested in the trustees with contingent
remainders to the testator’s heirs-at-law. Briden v. Hewlett,
2 Mylne & K., 90; Booth v. Vicars,1 Coll., 6; Pinder v.
Pinder, 28 Beav., 44; Chalmers v. North, 28 id., 175 ; In re
Greenwood’'s Will, 3 Giff., 390 ; Lees v. Massey, 3 De G., F.
& J.,113. And in either case Bradley is excluded from
taking as the testator’s heir-at-law. Jones v. Colbeck, 8 Ves.,
88; Bird v. Wood, 2 Sim. & St., 400; Butler v. Bushnell, 3
Mylne & K., 282; Minter v. Wraith, 18 Sim., 52; Cooper v.
Denison, 18 id., 290; Say v. Creed, 5 Hare, 580. Under
the statute, the whole estate should be distributed equally to
the brothers and sisters of the deceased of the whole blood
and those who legally represent them. The petitioners take
by representation. Gen. Statutes, p. 873, sec. 8; 1 Swift’s
Dig., 115-118; Kennedy v. Kennedy, 1 Swift's System, 286 ;
Cook v. Catlin, 25 Conn., 387,
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H W. Murray, of Boston, and @. Greene, Jr., for the
respondent heirs.

First. The heirs-at-law are ascertainable at the testator’s
death.

1. The fact that the person to whom the estate for life
is given is such heir is not sufficient ground to vary the
general rule. 1 Red. on Wills, ch. 9, sec. 30, art. 21, and
+ note; Holloway v. Holloway, 5 Ves., 399; Doe v. Lawson, 3
East, 278 ; Bullock v. Downes, 9 H. L. Cases, 1; Mortimore
v. Mortimore, L. Reps., 4 App. Cases, 448; Abbott v. Brad-
street, 3 Allen, 587, and cases cited by the court; Gold v.
Judson, 21 Conn., 624; Boydell v. Golightly, T Jurist, 53;
Wilkinson v. Garrett, 2 Coll.,, 643; Ware v. Rowland, 2
Phill., 685; Urquhkart v. Urquhart, 18 Sim., 613 ; Nicholson
v. Wilson, 14 id., 549 ; Allen v. Thorp, T Beav., 72; Seiffert
v. Badham, 9 id., 870 ; Lasbury v. Newport, id., 376 ; Cable
v. Cable, 16 id., 507 ; Gorbell v. Davison, 18 id., 556 ; Lee +.
Lee, 1 Drew. & Sm., 85; Bird v. Luckie, 8 Hare, 301 ; Jen-
kins v. Gower, 2 Coll., 537; Day v. Day, 4 Irish Rep. Eq.
Series, 385; Baldwin v. Rogers, 3 De G., McN. & G., 649;
Philps v. Evans, 4 De G. & Smale, 188 ; Mortimer v. Slater,
7 L. Reps., Chan. Div., 322; Stert v. Platel, 5 Bing. N. C.,
434 ; Abbott v. Bradstreet, 3 Allen, 587 ; Gold v. Judson, 21
Conn., 624.

2. To vary this general rule there must be the clearest-
evidence of a contrary intent in the testator. There is none
in this case. Gold v. Judson, 21 Conn., 624.

3. To make the heirs ascertainable only on the death of
Thomas Bradley would be to create by construction a con-
tingent estate instead of a vested one, which is contrary to
the policy of the law that remainders must be construed as
vested if possible. 2 Washb. on R. Prop., book 2, ch.4, § 1,
art. 18. A legacy to a person or class to be paid or divided
at a future time takes effect on the death of the testator.
Dale v. White, 33 Conn., 296.

Second. If the gift to heirs-at-law means those who held
that position at Bradley’s death, it offends the statute
against perpetuities. Gen. Statutes, p. 852, § 8.
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1. It must not be possible that the estate may remain
unvested beyond the allowed limit. It makes no difference
if on the event, to wit, Bradley’s death, the petitioners are
found in fact to come within the statutory limit. Redfield
on Wills, ch. 7, § 88, art. 14; 2 Washb. R. Prop., book 2, ch.
7, § 2, art. 8; Brattle Square Church v. Grant, 3 Gray, 1562;
Fosdick v. Fosdick, 6 Allen, 41 ; Jackson v. Phillips, 14 id.,
572; Jocelyn v. Nott, 44 Conn., 55.

2. The gift to heirs is to a class. If one of the class of-
fend the statute, so does the whole class. The petitioners
must show that not one of the class they claim should take
can offend the statute, or the bequest to them is void. 2
Washb. R. Prop. (supra); 1 Jarman on Wills, 261. The
bequest must not be construed so as to make it void. It
was impossible, at the testator’s death, to say whetlier every
one of those persons who, at the then future period of Tho-
mas Bradley’s death, should stand in the relation of heirs
to the testator, would have been born at the date of the will,
or would be the immediate descendants of persons living at
the date of the will. The bequest, therefore, as construed to
be a bequest to those who at Bradley’s death should be the
testator’s heirs, is void.

8. If the bequest is void, the statute of distributions
would, if the former decree had never been passed, give the
personality to Thomas Bradley. 2 Washb. R. Prop. (supra);
Brattle Square Church v.- Grant, 8 Gray, 156.

Third. As to the ancestral real estate, the petitioners
need no decree to enforce any rights they may have. But
as to the personality, which is the bulk of the estate, they
have no rights to enforce, since they are not the heirs-at-law
of the testator. The petitioners are collateral relatives,
whereas Thomas Bradley, the testator’s grandson, was his
sole heir at his death.

W. C. Crump and J. Halsey, for R. Coit, trustee.

Park, C. J. The question in this case is, whether the
expression “to my heirs-at-law” in the three devises and
legacies in trust for Thomas Bradley, means the heirs-at-law

VoL. xLvii.—38
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of the testator at the time of his own death or his heirs-at-
law at the time of the death of Bradley. Those who contend
for the latter construction claim that by clear implication
Bradley is excluded from the class who take as heirs, al-
though a grandson of the testator, and at the death of the
latter his sole living issue and heir; for if he were to be in-
cluded among the heirs-at-law he would, by his legal repre-
sentatives, take the whole and exclude all other heirs; while
the testator put the property given him under a trust for his
life on account of his imbecility, and has also used the plural
word “heirs” in each of the clauses in question, showing
that he had in mind more than one heir.

In the case of Glold et ux. v. Judson et al., 21 Conn., 616,
it was held that to give to the word “ heir” in a will a differ-
ent construction from its usual and legal acceptation, the
intention of the testator must be clear and decisive. Accord-
ing to this rule, the claim of the petitioners that Bradley
should be excluded from consideration in ascertaining the
heirs at the death of the testator, must fail, for there is
nothing in the will that shows at all clearly that the testator
gave to the word “ heirs” a different meaning from that
which the word ordinarily imports. The fact that the
property was put into the hands of trusteesfor the benefit of
Bradley during his life, from which it may be inferred that
he regarded him, as is found to have been the fact, a8 inca-
pable of managing his own affairs, is clearly insufficient of
itself. And it is'not materially nided by the fact that he
speaks of his heirs in the plural number, while Bradley was
his sole heir. This is the common mode of expression
in wills. Hence, if this will should be so construed
that the heirs must be ascertained at the death of the tes-
tator, the remainder would vest in Bradley as sole heir, and
he would take the property to the exclusion of all others,
and on his death the petitioners would have no interest in
any part of the estate except the realty, which, being ances-
tral estate, all those of the blood of the testator may take by

inheritance. .
But if the heirs of the testator intended are those who
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were such at the death of Bradley, the same result would be
reached ; for in that case the clauses of the will under con-
sideration would be void by the statute against perpetuitics,
which declares that “ no estate in fee simple, fee entail, or
any less estate, shall be given by deed or will to any persons
but such as are, at the time of making such deed or will, in
being, or to their immediate issue or descendants.” Gen.
Statutes, tit. 18, ch. 6, sec. 3.

Under this statute it has been held that any conveyance
by devise, bequest or grant which may by possibility violate
the statute, is void, whether it does so in fact or not. In the
case of Jocelyn v. Nott, 44 Conn., 65, the court say: ¢« All
estates must vest during the lifetime of some person in be-
ing or the lifetime of the issue of some person in being.”
And the same necessity exists by the common law, which
requires that limitations by wayv of executory devise must be
made to take effect after the death of the testator, during
the life or lives of persons in being and twenty-one years
afterwards, and any such devise which by possibility may
not so take effect has been held to be void. Such is the
common law of England, as also of Massachusetts and other
of our sister states. Brattle Square Church v. Grant et al.,
3 Gray, 142; Sears v. Ruassell et al., 8 Gra), 86 ; Fosdick v.
Fosdick, 6 Allen, 41.

It follows, therefore, that if a proper construction of the
will requires that the heirs of the testator should be seclected
on the death of Bradley, the remainder over would be void,
leaving Bradley to inherit the property.

Hence we see that in either view of the case the petitioners
can have no interest in the personal property, of which the
estate is largely composed, and the realty, being ancestral es-
tate, is open to them in actions at law, if they are of the blood
of the testator and entitled to share in it.

We advise judgment in favor of the respondents.

In this opinion the other judges concurred, except GBAN-
GER, J., who dissented.
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JoaB B. RoGERS -vs. MaRY A. CARROLL.

A general statute provided that writs of error might be brought from the judg-
ments of all city courts to the Superior Court. A later act repealed this stat-
ute and provided that writs of error from the judgments of city courts shonld
be brought as provided in the charters of the several cities. The charter of
the city of Norwich contained no provision for writs of error from the judg-
ments of its city courts, Held that no writ of crror wounld lie to the Saperior

Court.

And held that jurirdiction over writs of error was not given to that court by a
provision of the city charter that where a party is entitled to a writ of errora
motion in error may be allowed to the Superior Court.

WRrIT OF ERROR from a judgment of the City Court of the
city of Norwich, brought to the Superior Court in New Lon-
don County. The defendant in error moved that the cause
be erased from the docket on the ground that the Superior
Court had no jurisdiction of the writ of error; which motion
the court (Martin, J.,) granted, and ordered the case stricken
from the docket. The plaintiff in error brought the record
before this court by a motion in error.

8. Lucas, for the plaintiff in error.
8. 8. Thresher, for the defendant in error.

Park, C. J. The question presented by the record in this
case is, whether the Superior Court had jurisdiction of the
writ of error brought by the plaintiff to reverse a judgment
of the City Court of the city of Norwich, rendered in Juue,
1875. Prior to the revision of 1875 there was a gencral
statute which provided that writs of error might be brought
to the Superior Court from the judgments and decrees of
city courts. Gen. Statutes, 1866, page 44. By the revision
of 1875 this statute was repealed, and it was provided that
“writs of error from judgments and decrees of city courts
shall be brought as provided in the charters of the several
cities.” Gen. Statutes, 1875, page 449. The charters of the
city of Norwich does not provide for the bringing of writs of
error in any manner. The Superior Court therefore had no
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jurisdiction of this writ of error, and the cause was propetly
erased from the docket of the court.

The counsel for the plaintiff in error insist that the statute
should be construed as conferring jurisdiction, when consid-
ered in connection with the charter of the city, which pro-
vides that “when a party is entitled to a writ of error, a
motion in error may be allowed to the Superior Court, and
that court shall proceed therein in the same manner as on a
writ of error.” But it is clear that there is nothing in the
statute or charter, considered together or separately, that
confers jurisdiction upon the Superior Court of such writs of
error. The statute refers the subject wholly to the charter,
and the charter merely authorizes motions in error where
parties are entitled to writs of error.

There is no error in the judgment complained of.

In this opinion the other judges concurred.

Ira MAIN vs. AMasa M. Mam.

Where a suit is withdrawn in term time and the defendant afterwards enters for
costs, which are taxed in his favor and judgment entered up for their amount
against the plaintiff, the judgment is to be regarded as rendered at the time of
the withdrawal and not at that of the taximg of the costs.

Where a suit is withdrawn more than three days before the eud of a term the
plaintiff is not bound to give notice of the withdrawal to the defendant. The
defendant having entered an appearance is regarded as in court and taking
notice of any action affecting the case. If he fails to enter for costs before
the close of the term he has lost his right to them.

Crvi ActioN ageinst the defendant as surety upon a
recognizance for costs; brought by appeal to the Court of
Common Pleas of New London County. The following facts
were found by the court:—

On the 28th day of September, 1877, one Whitford brought
an action against Ira Main, the present plaintiff, returnable
before a justice of the peace on October 6th, 1877. It was
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adjourned to October 16th, 1877, when it was tried and
judgment given for the defendant. From this judgment the
plaintiff appealed, and he, as principal, and Amasa M. Main,
the defendant, as surety, entered into a recognizance for one
hundred dollars, conditioned that he prosecute his appeal to
effect.

The case came by the appeal to the February term, 1878,
of the Court of Common Pleas of New London County,
when the -defendant by counsel entered, and the case came
by continuance to the April term, 1878. On the 29th day of
this term, being the 2d day of July, 1878, the plaintiff with-
drew his action, without the actual knowledge of the defend-
ant, who learned of it between the April term and the
August term, and immediately ontered for costs.

A dispute arose about the amount of costs, and the matter
came before the court by motion. The question came before
the court several times, but the surety, Amasa M. Main, did
not appear, and had no knowledge of the hearings. At a
final hearing, on July 14th, 1879, the court decided the
question, and the following entry was made upon the file:
“Costs taxed for the defendant, July 14th, 1879, as of July
2d,1878. Delay found not to be due to laches of defendant.”
Execution was issued July 15th, 1879, and demand made
upon the principal and surety.

" The last-day of the term was July 8th, 1878. The case did
not appear upon the docket after this date, and no continu-
ance was had, nor was it brought forward.

The present suit was brought January 18th, 1880, before
a justice of the peace, returnable on January 26th, 1880,
when the case was tried, and a judgment rendered for the
plaintiff, from which the defendant appealed to the Court of
Common Pleas of New London County. The case came, by
continuance, to the April term, 1880, when it was tried, and
judgment rendered for the plaintiff.

. The court finds that the delay in taxing the cobts, between
the date of the withdrawal and July 14th, 1879, was not due
to the laches of the defendant in that suit.

"The hearing was to determine the amount of the costs in
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controversy, and not the right of the defendant to costs.
The costs were taxed to July 2d, 1878.

The defendant claimed first, that from these facts, as mat-
ter of law, the date of the withdrawal was the date of the
judgment, and that hence the present suit was not -brought
within one year after final judgment; second, that if the
proceeding in taxing costs, had on July 14th, 1879, was a
final judgment, still it must be, and was, a judgment nunc
pro tunc, and had legal relation to July 2d, 1878, and that
hence this suit was not brought within one year after final
judgment.

The court (Mather,J.,) overruled these claims and decided
that final judgment, within the meaning of the statute, was
rendered July 14th, 1879, and gave judgment for the plaintiff
to recover the sum of one hundred dollars, with his costs.

The defendant brought the record before this court by a
motion in error.

L. Brown and D. (. Perkins, for the plaintiff in error.

1 This action by statute could be brought only within
one year after final judgment. Gen. Statutes, p. 495. The
limitation begins to run at “final judgment;”’ the only
meaning that can be attached to the words of the statute is
that found in the definition always given by the courts.
Under this strict legal construction the year must be com-
puted from July 2d, 1878, the date of final judgment, and
not from July 14th, 1879, the date of the taxing of costs.
There could not be a judgment nunc pro tunc, since there
was nothing to give it relation to July 2d, 1878. .

2. Ii, however, a judgment was rendered July 14th, it
must be a judgment nunc pro tune, as of July 2d, for no
other judgment could be rendered. Such a judgment is in
all respects a judgment on the former date except the date
of the mere act of the court; it is to all intents and purposes
8 judgment of the first date. The date of the judgment is
therefore to be considered in this case as July 2d, 1878.
Brown v. Wheeler, 18 Coun., 199; Kelley v. Riley, 106 Mass.,
839; Tapley v. Martin, 116 id., 275; Hackett v. Pickering,



304 NEW LONDON COUNTY.

Main v. Main.

5 N. Hamp., 24; Haynes v. Thom, 28 id., 399; Smith v.
Clay, 3 Bro., 640, note.

3. If an entry for costs was necessary to entitle the
defendant to them, then he never acquired this right, since
he made no legal entry, for he entered in vacation, and the
judgment should be reversed for this manifest crror. Bishop
v. Pardee, 35 Conn., 4.

S. Lucas and G. C. Ripley, for the defendant in error.

The defendant in the court below relied on the statute of
limitations, the part of which applicable to this case is as
follows:—*No civil action shall be brought against any
surety on any bond for costs only or recognizance for costs
given in any civil action, or on the appeal of any civil cause,
or bail bond, except within one year after final judgment has
been rendered in the suit in which said bond or recognizance
was given.” Gen. Statutes, p. 495, sec. 11. The defendant
claims that final judgment, within the meaning of that stat-
ute, was rendered in the suit of Whkitford v. Main at the
date of its withdrawal, and not when judgment in fact was
rendered therein. This construction of the statute is too
narrow, for if it be correct, there never was a time when the
plaintiff could have brought a suit on the bond. This shows
that the right of action had not then accrued. In bringing
such a suit he would have to allege and prove the amount of
the judgment in the other suit. He could not do that, except
by reference to and by the record of the Court of Common
Pleas, and there was no such record till judgment in fact
was rendered; hence, by the defendant’s construction of the
statute, the plaintiff’s right of action was barred before it
was complete, and that too without any lacAes on his part.
It is evident that the legislature never intended any such
result, and it is familiar law that statutes of limitation do
not commence to run till the plaintiff’s right of action is so
complete that he can maintain a suit thereon. The ruling of
the court below was in harmony with the rulings of the
courts of our sister states in their construction of similar
statutes. Allin v. Cook, 1 Root, 54; Sherman v. Wells; 14
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How. Pr. R., 522; Champion v. Plymouth Congregational
So., 42 Barb., 441; Sherman v. Postley, 45 id., 848; Leavy
v. Roberts, 8 Abb. Pr. R., 810; Jones v. Conoway, 4 Yeates,
109; Joknson v. Wren, 8 Stew., 172; Burr v. Engles, 24
Ark., 283; Banks v. Coyle, 2 A. K. Marsh., 564; Hardee v.
Duym, 18 Louis. An., 602.

GrANGER, J. This is a suit against a surety upon a recog-
nizance for costs, and by statute (Gen. Statutes, p. 495, sec.
11,) such a suit must be brought “within one year after final
judgment has been rendered in the suit in which such recog-
nizance was given.” The question made in the case is,
whether judgment was rendered in the suit in which this
recognizance was given, on the second day of July, 1878, or
on the fourteenth day of July, 1879. If rendered on the
latter date the suit was brought within one year from the
rendering of the judgment; if rendered on the former date
the suit was brought after the expiration of the year, and
the plaintiff can not recover.

It appears by the finding that the suit in which the recog-
nizance was given was withdrawn by the plaintiff in the suit
on the twenty-ninth day of the April term of the Court of
Common Pleas in which it was pending, which was the 2d
day of July, 1378. The term closed July 8th; the case did
not appear on the docket after that date, no continuance was
had, and the case was not brought forward. By statute
(Gen. Statutes, p. 418, sec. 13)) a plaintiff has a right to
withdraw his action at any time before the jury have ren-
dered their verdict; in which case he must pay costs to the
defendant, if the latter shall appear. A non-suit ends the
case, and it can not be re-instated without notice to the other
party or consent of both parties. A judgment of non-suit
in such a case results from operation of law rather than
from any action of the court. The court has no further
jurisdiction over the parties or the action except for the pur-
pose of taxing the costs, which is a mere incident, and may
be done at any time at the convenience of the court. It is
Rt in any proper sense a rendering of judgment, but & mere

VoL. xvLvinn.—89
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fixing of the amount of costs, which are to be computed by
rules established by statute, the act being largely clerical in
its nature. Costs do not run after a withdrawal in term
time, nor after notice to the defendant where the withdrawal
is made, as it now may be, in vacation. If a suit is with-
drawn in term time there is nothing in the statute making it
necessary for the plaintiff to give the defendant notice; the
presumption being that the defendant, having appeared in
the case and therefore being in court, will take notice for
himself of whatever takes place in court affecting his rights.

Upon these well settled principles it is clear that the
judgment in this case must be regarded as rendered at the
time of the withdrawal of the suit on the 2d day of July,
1878, and not on the 14th of July, 1879, when the costs were
finally taxed.

But there is a ground which, it is claimed, and we think
. .correctly, is fatal to all right of the defendant in the original
guit to costs. The defendant did not enter for costs during
the terin at which the non-suit was entered, which was
-essential to his right to have a judgment for costs. Richards
v. Way, Kirby, 269; Bishop v. Pardee, 35 Conn., 4.

There is error in the judgment, and it is reversed.

In this opinion the other judges concurred.

GEORGE W. SHAW AND ANOTHER vs. JONATHAN H. SMITH,
TRUSTEE IN INSOLVENCY.

Where one contracts with another for a chattel not in existence, but to be made
for him, though he pays the whole price in advance or from time to time as
the work progresscs, he acquires no title in the chattel until it is finished and
delivered to him, unless a contrary intent is expressed.

And where the parties agree that the title shall at once vest in the bayer, so that
the sale is complete as between the parties, yet the retention of possession by
the maker leaves the chattel open to attachment by the creditors of the latter.

‘Where the maker of certain chattels frandulently represcnted to the buyer that

.they were substantially completed and ready for delivery, and the buyer,
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trusting the representation, paid the balance of the contract price, and the
maker soon after made an assignment in insolvency, it was held, in an action
of replevin brought for the chattels against the trustee in insolvency, that this
fact could not affect the case, inasmuch as there was still no delivery of the
chattels and no title that was good against the creditors of the maker.

A trustec in insolvency represents creditors, and has all the rights in such a
case that creditors could have acquired by attachment.

RePLEVIN for a quantity of tools; brought to the Superior
Court in the county of New London. The following facts
were found by the court:

The defendant is the trustee of the insolvent ecstate of
Joseph Corbett, assigned to him on the 26th of December,
1876, by Corbett, for the benefit of his creditors, under the
provisions of the insolvent laws of the state.

Prior to this, on the 9th of September, 1876, Corbett and
the plaintiffs, Shaw & Menown, entered into a written con-
tract by which Corbett was to manufacture for the plaintiffs
one thousand heads for the Wardwell sewing machine, ac-
cording to certain specifications annexed to the contract, for
9,500 ; some to be ready for delivery on or before Novem-
ber 1st, 1876, and two hundred and fifty by the last day of
that month ; and, after that time, twenty-five per day. He
was also to replace any piece that might not work on account
of defect in material or not being made to gauge. Corbett
was also to finish special tools for making the machine heads,
according to specifications annexed, for 85,000. The plain-
tiffs were to deposit in a bank in Norwich, in their own names
but for the use of Corbett, $2,500 on the 1st day of October,
1876, and $2,600 on November 1st, 1876, to be drawn for
Corbett on the 10th day of those months if work to that
amount should then have been completed, or if not com-
pleted, in proportion to the work completed; and after the
deposit was exhausted the plaintiffs were to pay Corbett, on
the 10th of each succeeding month, for all the machines de-
livered in the preceding month. A writing entitled * Speci-
fications,” signed by the parties and annexed to the contract,
contained the following provisions: ¢ The said tools and
gauges to be of sufficient number and of proper quality to be
capable of making fifty machines per day. The said tools
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and gauges to be held in trust by the party of the first part
for said Shaw & Menown, to be used by them in the manu-
facture of sewing machines, and all to be delivered to the
said parties of the second part in working order and com-
plete, upon the finishing of the work hereinafter specified,
within ten days after written demand by said parties of the
second part therefor.”

Immediately after the execution of the contract, Corbett
commenced to make and finish for the plaintiffs a set of
special tools for the manufacture of the Wardwell sewing
machine, and continued the work until the time of his as-
signment, when the work upon the tools ceased. These
tools are the ones described in the plaintiffs’ declaration.

At the time of Corbett’s assignment a part only of the set
of special tools was completed, a part was in process of
manufacture, another part was in the rough, while towards
the manufacture of still another part nothing had been done
further than purchasing the material.

After the assignment the plaintiffs requested the defend-
ant, as trustee, to complete the set of tools according to the
terms of the contract, but he refused to do so.

The sct of special tools, when eompleted, would be valua-
ble for use in manufacturing the Wardwell sewing machine,
but would be of little value for any other purpose; a small
portion only could be used as general tools on other work.

The plaintiffs paid Corbett the full contract price for the
set of special tools at the times and in the manner stipu-
lated in the contract, except as the same was expressly
waived by Corbett. They paid him on account of these
tools, on the 9th of September, 1876, $2,500 ; on the 21st of
October, 1876, $2,000; and on the 21st of Nevember, 1876,
$500. Corbett acknowledged the receipt of these several
sums in writing, and in his receipt for the 500 expressed
the same to be “in full for balance due on set of special
tools as per contract of September 9th, 1876.”

In the month of October, 1876, Corbett represehted to the
plaintiffs that the set of special tools would be completed
during the following month, and when the $500 was paid he
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represented that they were then substantially completed;
which representation was believed by the plaintiffs to be
true. But the set of special tools was not at that time sub-
stantially completed, which was well known to Corbett, and
the plaintiffs were deceived by his false representation and
were thereby induced to pay the $500.

No part of the set of special tools was ever delivered to the
plaintiffs by Corbett, nor by the defendant as trustee, nor
has Corbett, or the defendant as trustee, at any time recog-
nized any right in the plaintiffs to the possession of them.

The entire assets of Corbett’s assigned estate in the hands
of the defendant, as trustee, are not more than sufficient to
pay the preferred claims of his workmen.

The plaintiffs made demand, in writing, for the possession
of the tools, upon the defendant, as trustee, on the 4th day
of January, 1877, and after the defendant had duly qualified
as trustee ; but the defendant refused to deliver the tools to
the plaintiffs.

Upon these facts the case was reserved for the advice of
this court.

8. Lucas, for the plaintiffs.

1. On the finding of facts it appears that a fraud was
practised upon the plaintiffs by the assignor, Corbett, where-
by he obtained their money by means of representations
which he knew at the time to be false. Having willfully and
falsely represented to them, on the 218t of November, 1876,
that the special tools were substantially completed, and the
plaintiffs having acted upon those representations as true
and paid him their money, he became therehy estopped from
denying the truth of the representations, and the same es-
toppel affects the defendant as his trustee, who only succeeds
to his rights, and should not be allowed to hold the fruits of
his fraud.

2. The defendant received the property replevied subject
to all the equities existing at the time of the assignment.
The property not being held by attachment at that time, the
defendant stands in the relation of a volunteer, and not as a
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purchaser for value. Otherwise Corbett, by his voluntary
assignment to the defendant, would be enabled to practice a
double fraud upon the plaintiffs. Palmer v. T hayer, 28 Conn.,
245; Kelly v. Seott, 49 N. York, 595; Woodin v. Frazee, 38
N. Y. Superior Ct., 190; Ez parte Rockford, 4c., R. R. Co.,
1 Lowell, 345; Winslow v. Story, 2 Story, 630; Matter of
Howe, 1 Paige, 125; Goss v. Coffin, 66 Maine, 432; Dugan
v. Nichols, 125 Mass., 43 ; Kenney v. Ingalls, 126 id., 489;
Cook v. Tullis, 18 Wall., 841 ; Bump on Bankruptcy (9th
ed.), 494.

8. By the terms of the contract Corbett was to remain
in possession of the property, and to hold*it as trustee, so
that actual possession by the plaintiffs was not contemplated
by either party; and no delivery was necessary as between
themselves to pass the title and vest it in the plaintiffs ; and
the plaintiffs had a right to suppose that the special tools
were not only completed, but were being used for their bene-
fit by Corbett in accordance with the terms of the contract.
Meade v. Smith, 16 Conn., 360 ; Hall v. Gaylor, 37 id., 554;
T hompson v. Conover, 32 N. Jersey Law, 466.

4. The case then stands, so far as the defendant is con-
cerned, just as though the tools had been completed by Cor-
bett, were in actual use by him under the contract, and were
held by him in trust for the plaintiffs. The defendant being
unable to complete the contract, a proper demand having
been made in writing for the property, judgment should be
rendered in favor of the plaintiffs to recover the property re-
plevied, with damage for the retention and their costs.

G. C. Ripley and J. Halsey, for the defendant.

Parg, C.J. One Corbett agreed with the plaintiffs to
make for them a complete set of special tools adapted to the
manufacture of the Wardwell sewing machine, for a speci-
fied sum, to be paid as the work progressed. When Corbett
had completed a part of the set of tools, and another part
was partially completed, and still another part was in the
rough, he became insolvent and made an assignment of all
his property to the defendant for the benefit of his creditors.
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At the time of the assignment the plaintiffs had paid him
the entire contract price for the tools, although none of them
had been delivered to them. The last payment of 8500 was
procured from them by fraudulent representations made by
Corbett that the set of tools was substantially completed.

These are the principal facts, and the question is, do they
make out a case for the plaintiffs ?

We think it is clear that the title to none of the tools ever
became vested in the plaintiffs. None of them had been
delivered, accepted, or inspected by them. The tools were
required by the contract to be of a certain quality, and capa-
ble of manufacturing fifty sewing machines per day. If
they should not answer the contract the plaintiffs were not
bound to receive them. Hence they required inspection and
acceptance under the contract before title to them would
pass to the plaintiffs. Indeed the plaintiffs had the right
to insist that the entire set of tools should be put to the test
in order to ascertain whether they were capable of manu-
facturing fifty sewing machines per day, before they were
bound to accept any of them. The set of tools was an en-
tirety. When completed, each tool would perform its par-
ticular function, like the different wheels and movements of
a complicated machine. There is nothing in the case which
tends to show that up to the time of the assignment the
plaintiffs did not insist upon all their rights under the con-
tract. Indeed it is to be presumed that tliey did until the
contrary appears; the finding in this case therefore shows
no title in the plaintiffs to any of the tools, even as between
themselves and Corbett.

This is clearly the proper view of the case on principle,
and it is supported by the decided cases on the subject.
What the court said in the case of Clarke et al. v. Spence et
al., 4 Adol. & El., 448, is applicable here: “On the part of
the plaintiffs it was not denied in argument, nor could be
according to decided cases and known principles of law, that
in general under a contract for the building a vessel or mak-
ing any other thing not existing in specie at the time of the
contract, no property vests in the party, whom for distinec-
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tion we will call the purchaser, during the progress of the
work, nor until the vessel or other thing is finished and de-
livered, or at least ready for delivery, and approved by the
purchaser; and that, even where the contract contains a
specification of the dimensions and other particulars of the
vessel or thing, and fixes the precise mode and time of pay-
ment by months and days. The builder or maker is not
bound to deliver to the purchaser the identical vessel or thing
which is in progress, but may if he pleases dispose of that to
some other person and deliver to the purchaser another ves-
sel or thing, provided it answers to the specifications con-
tained in the contract.”

Judge SwirT, in his Digest (1 Swift Dig., 879), says: «If
8 person contracts with another for a chattel not in exist-
ence, but to be made for him, though he pays him the whole
value in advance, and the other proceeds to execute the or-
der, the buyer acquires no property in the chattel till it is
finished and delivered to him.”

In the case of Williams et al. v. Jackman et al., 16 Gray,
514, Bigelow, C. J., says: “ Under a contract for supplying
labor and materials and making a chattel, no property passes
to the vendee till the chattel is completed and delivered or
ready to be delivered. This is the general rule of law. It
must prevail in all cases, unless a contrary intent is ex-
pressed or clearly implied from the terms of the contract.”

Ta the case of McConthe v. The N. York § Erie R. R. Co.,
20 N. York, 495, the plaintiff agreed, for a specified price,
to build and deliver certain cars to the defendant, who was
to furnish iron boxes necessary to their completion. They
were completed, exoept so far as prevented by the default of
the defendant in not furnishing the boxes, when they were
destroyed by fire, in the possession of the plaintiff, and with-
out his fault. Judge Grover, in giving the opinion of the
court, says: “ This was in effect an agreement for the sale
of the cars, thereafter to be constructed by Mallory [the
plaintiff’s assignor], to the defendant, and did not vest any
property in the defendant until the cars were completed and
delivered.” This was a case of extreme hardship, bat still
the court rigidly adhered to the rule of law on the subject.
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See also the case of Andrews v. Durant, 1 Kernan, 35,
where all the authorities on this point are cited and very
ably reviewed.

Again, the tools manufactured were never taken possession
of by the plaintiffs, neither does the contract contemplate
that possession should be delivered to them until after cer-
tain machines should be manufactured by Corbett for them ;
hence a sale of these tools would be void so far as creditors
were concerned, even if there had been a sale of them to the
plaintiffs and title to them had passed betwecen the parties.
The assignee ropresents the creditors, and could make void
such sale as effectually as creditors could have done had
they attached the property. The assignment in this case
was a statutory sequestration of the property for the benefit
of all the creditors of Corbett. This doctrine has been re-
peatedly declared in this state, and it is-too well established
for controversy. Shipman, Trustee, v. Etna Ins. Co. et al.,
29 Conn., 245; Swift v. Thompson, 9 Conn., 63; Chamber-
lain v. Thompson, 10 Conn., 243 ; Root v. Welch, 28 Conn.,
157 ; Hall v. Gaylor, 87 Conn., 550. And many other cases
to the same effect might be cited.

The plaintiffs insist that the fraud by which Corbett pro-
cured the last payment of $500 from the plaintiffs, by falsely
representing that the set of tools was substantially manu-
factured, estops him from denying the truth of those repre-
sentations, and also estops the defendant, who is his assignee,
from making a like denial, on the ground that the latter
could take no greater rights than Corbett himself had at the.
time of the assignment. Hence, it is claimed, it must be
taken as true that at the time the last payment was made
the set of tools was substantially completed.

But would such fact in the case alter its character? Even
then the set of tools would not be constructed and ready for
delivery ; much less would they be actually delivered, or in-
spected and approved as finished articles, as the cases which
we have cited require. Nor would such fact in the case an-

Vou. xLvir.—40
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swer the law, which requires a change of possession in order
to make a sale of chattels good as against creditors.
We advise judgment for the defendant.

In this opinion the other judges concurred.

WiLLiaM J. MERRILL AND ANOTHER vs. ALBERT KENYON.

Where goods are sold to a person who is in fact an agent of another and on his
credit, but without knowledge of the agency on the part of the seller, the latter
has the right to clect to make the principal his debtor on discovering bim.

And the same principle applies where the seller is informed at the time of the
sale that the buyer is an agent, but is not informed who the principal is.

And the seller is not bound to make the inquiry.

And where the seller takes the promissory note of the buyer for the goods, with
knowledge that he is an agent, but without knowledge who is the principal, he
is not debarred thereby from electing to make the principal his debtor.

And the taking of such a note is not presumptively a payment of the debt.

AssuMpsIT for goods sold; brought to the Court of Com-
mon Pleas, and tried to the jury on the general issue before
Mather, J. :

On the trial it was agreed that the goods for the value of
which' the action was brought were delivered to one George
A. Hoyle, who was carrying on the business of a saloon-
keeper in Norwich, ostensibly on his own account, and that
the credit was given by the plaintiffs to Hoyle. It was
claimed by the defendant that the plaintiffs knew that Hoyle
was doing business as an agent when they sol